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EXECUTIVE SUMMARY 

This study reviews political and other forms of corruption in public procurement in the European Union 
(EU). It assesses the extent of the phenomenon, identifies weaknesses in procurement processes and 
presents good practices in the EU Member States. The study concludes with a series of policy 
recommendations to contribute to the fight against corruption. 

Objectives and methodology 

The study aims to: 

	 Describe the ‘mechanism’ of corruption, in terms of how exactly corruption affects public 
procurement and the attribution of EU funds, e.g. at what stages of a public procurement process 
can corrupt practices influence the outcome of the process? The second aspect looks at the ‘extent’ 
of the phenomenon, e.g. what is the impact of corruption on EU public procurement? 

	 Illustrate the phenomenon by exploring good practices over recent years in EU Member States. 

	 Add value to the work of the European Parliament´s Special Committee on Organised Crime, 
Corruption and Money Laundering by highlighting selected good practices to combat corruption, 
drawing on concrete initiatives at national and international level, and based on this, make 
evidence-based policy recommendations. 

The methodology employed to deliver the study combines desk research, stakeholder consultations, case 
studies and survey work. For this study, the main stakeholders consulted count the European 
Parliament, European Commission, including the EU´s Anti-Fraud Office (OLAF), and academic and 
other experts dealing with public procurement. The survey has been addressed to public 
procurement officials from all EU Member States. By measuring the view of professionals on anti
corruption tools used in public procurement, the survey aimed to ensure that the policy 
recommendations presented in this study are evidence-based and carry sufficient support at the 
national level. 

Background 

Total expenditure in the EU on public works, goods and services has increased over the last years 
reaching almost one fifth of EU Gross Domestic Product (GDP) every year. The value of tenders 
published in the electronic database ‘Tender European Daily’ (TED) amounts to almost 20%. These 
purchases exceed the financial thresholds set in the EU Public Procurement Directives, and are 
therefore governed by EU rules. In 2010 this amounted to approximately 447 billion euros, 3.7% of 
the EU´s GDP. The figures show that EU rules on public procurement are only applicable to about one 
fifth of total public procurement expenditure in the EU, with the remaining public procurement 
governed by Member State law. This could undermine the principles of the single market as it 
obstructs easy access for all economic operators to public procurement, limiting effective control and 
increasing the risk of corruption. 

This study discusses the particular vulnerability of the public procurement sector to corruption. The 
focus lies on the impact of political corruption in the attribution of public contracts and allocation of 
EU funds. 
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Key findings 

Public procurement is an important mechanisms for the functioning of the EU internal market, which 
is one of the main raisons d'être of the Union (free movement of goods and services). Corruption in 
public procurement may jeopardise internal market policy. Besides, corruption by political and 
procurement officials challenges the rule of law and quality of democracy. It delegitimises public 
institutions, affecting the quality of government. Procurement officials are confronted with managing 
complex public contracts in politically sensitive economic sectors, such as energy and health care. 
They operate in an environment in which (undue) political influence is not uncommon and close ties 
exist between public and private interests. 

The ability of a public procurement system to confront corruption and meet its objectives is 
influenced by various factors, i.e. market forces; legal and socio-economic factors; and the political 
environment. The latter is of particular interest for this study and concerns the involvement of many 
different actors from the private and public sector with different interests, beliefs and objectives. 
These actors aim to influence legislative processes that change procurement laws, as well as their 
implementation. Moreover, these actors try to influence the government budget expenditure 
resulting in compromises between political actors, procurement officials and private economic 
operators. These relations could involve political pressure on decisions taken by procurement 
officials, or private economic operators lobbying political actors to influence contract allocation. 
Political interference in public procurement is an apparent challenge throughout the entire 
procurement cycle. 

These challenges facing public procurement can be addressed by legislative means. Regulation of 
public procurement tends to focus on the bidding process for a contract, while civil law applies to the 
execution of the public works. This generates a certain level of transparency, less found in other areas 
of public procurement, such as the needs assessment stage when decision-makers decide on how to 
spend the budget. 

In order to establish measures to combat corruption and strengthen integrity in public procurement, 
an adequate level of transparency in public procurement should be defined. Moreover, accountability 
should be ensured, as well as professionalism of procurement officials. 

Transparency is important, but it has no absolute dominance in procurement. In order to balance the 
need for transparency, procurement rules should ensure that when starting the process the 
sensitivity of information has been taken into account, as well as the specificity and value of 
procurement. Enhancing professionalism to prevent integrity infractions in public procurement 
requires guidelines that ensure the use of public funds for the intended purpose, enable public 
officials to adapt to a changing environment, and minimise corruption potential. Together with 
professionalism and transparency, public procurement should count on mechanisms that ensure 
accountability in the process. 

This study identifies good practices in the areas of electronic record keeping, reporting guidelines for 
selecting procurement methods, and guidelines for non-competitive tendering and emergency 
procurement. Apart from practices that cover the above-mentioned dimensions, the most relevant 
tools identified in this study relate to indicators of procurement risks; gifts and benefits checklists; 
registration of personal interests; and a code of conduct for procurement practitioners. 
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Recommendations 

Public procurement is an area of public administration with a well-established acquis communautaire, 
with directives to be transposed into Member State law. This fact is quite unique because, generally, 
public administration arrangements are left to the discretion of the Member States. This has practical 
consequences in that public procurement procedures and arrangements have to be relatively 
homogeneous across the Member States in order to establish legal certainty for bidders across the 
Union. It also provides an opportunity for the EU to strengthen integrity and fight corruption in public 
procurement. 

We recommend prioritising the harmonisation of criminal policy on public procurement at the EU 
level. However, to date it has not been possible to reach EU level agreements on a common criminal 
law treatment of corruption. The idea of harmonisation has encountered resistance in some Member 
States. As a result, criminal law is one of the least harmonised areas in the Union. However, the 
criminalisation of political corruption is necessary in order to effectively combat corruption in public 
procurement. Of utmost importance is the criminalisation of the illicit enrichment by public officials in 
a harmonised way throughout the EU Member States. 

Moreover, EU public procurement directives aim to promote competition, internally and cross- 
border, as a means to develop the internal market. The logic of the enforcement of the internal 
market is broken if there is no harmonisation on public procurement enforcement via criminal law. In 
addition, this harmonisation would facilitate the establishment of the European Public Prosecutor 
under article 86 of the TFEU and make its work more effective. 
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ZUSAMMENFASSUNG 

In der vorliegenden Studie wird die Frage der politischen Korruption und anderer Korruptionsformen im 
Zusammenhang mit dem öffentlichen Auftragswesen in der Europäischen Union (EU) behandelt. 
Innerhalb der Studie werden die Ausmaße dieses Phänomens eingeschätzt, Schwachstellen der 
Vergabeprozeduren aufgedeckt und bewährte Praktiken aus einzelnen EU-Mitgliedstaaten vorgestellt. 
Den Abschluss der Studie bildet eine Reihe von Empfehlungen für eine gegen die Korruption gerichtete 
Strategie. 

Ziele und Methodik 

Nachstehend die Ziele der Studie: 

	 Beschreibung des Mechanismus der Korruption unter dem Gesichtspunkt seiner konkreten 
Auswirkungen auf das öffentliche Auftragswesen und die Zuweisung von EU-Mitteln. Dazu gehört 
u. a. die Frage, in welchen Stadien eines öffentlichen Auftragsvergabeverfahrens sich 
Korruptionspraktiken auf das Ergebnis des Verfahrens auswirken können. In einem weiteren Punkt 
wird die Reichweite des Phänomens behandelt, also die Auswirkungen von Korruption auf das 
öffentliche Auftragswesen der EU. 

	 Veranschaulichung des Phänomens mithilfe der Untersuchung bewährter Praktiken, die in den 
vergangenen Jahren in den EU-Mitgliedstaaten angewandt worden sind. 

	 Beitrag zur Arbeit des Sonderausschusses gegen organisiertes Verbrechen, Korruption und 
Geldwäsche durch die Hervorhebung ausgewählter bewährter Praktiken zur Bekämpfung von 
Korruption, das Heranziehen konkreter Initiativen auf nationaler und internationaler Ebene und die 
darauf aufbauende Formulierung von evidenzbasierten Empfehlungen für Strategien. 

Die bei dieser Studie eingesetzte Methodik setzt sich aus Literaturrecherche, der Befragung von 
Interessenvertretern, Fallstudien und Erhebungen zusammen. Die für diese Studie herangezogenen 
Interessenvertreter sind das Europäische Parlament, die Europäische Kommission und das 
Europäische Amt für Betrugsbekämpfung (OLAF) sowie Wissenschaftler und andere Experten auf 
dem Gebiet des öffentlichen Auftragswesens. Die Umfrage war an Beamte aller EU-Mitgliedstaaten 
gerichtet, die am öffentlichen Auftragswesen beteiligt sind. Erfasst wurde, wie Fachleute die im 
öffentlichen Auftragswesen angewandten Antikorruptionsmaßnahmen bewerten. Die Umfrage sollte 
sicherstellen, dass die in dieser Studie vorgestellten Empfehlungen für Strategien evidenzbasiert sind 
und sich auf nationaler Ebene als hilfreich erweisen. 

Hintergrund 

In den vergangenen Jahren wandte die EU jährlich fast ein Fünftel ihres Bruttoinlandsprodukts (BIP) 
für öffentliche Bauvorhaben, Waren und Dienstleistungen auf. Der Wert der in der elektronischen 
Ausschreibungsdatenbank Tender European Daily (TED) veröffentlichten Ausschreibungen belief sich 
auf fast 20 %. Diese Beschaffungen überschreiten das Finanzvolumen gemäß den EU-Richtlinien über 
das öffentliche Vergabewesen und unterliegen daher den EU-Vorschriften. Im Jahre 2010 beliefen sie 
sich auf etwa 447 Milliarden Euro, was 3,7 % des BIP der EU ausmacht. Diese Zahlen zeigen auf, dass 
die EU-Vorschriften lediglich für etwa ein Fünftel aller öffentlichen Aufträge in der EU verbindlich sind 
und die restlichen öffentlichen Auftragsvergaben den nationalen Gesetzgebungen unterliegen. Diese 
Tatsache könnte die Grundsätze des Binnenmarktes untergraben, da sie einen einfachen Zugang zum 
öffentlichen Auftragswesen für alle Wirtschaftsteilnehmer verhindert, indem eine effiziente Kontrolle 
eingeschränkt und das Korruptionsrisiko erhöht wird. 
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In der vorliegenden Studie wird die besondere Anfälligkeit für Korruption behandelt, der das 
öffentliche Auftragswesen ausgesetzt ist. Im Mittelpunkt steht die politische Korruption bei der 
Vergabe von öffentlichen Aufträgen und der Zuweisung von EU-Mitteln. 

Wichtigste Erkenntnisse 

Das öffentliche Beschaffungswesen ist ein Mechanismus, der eine wichtige Rolle in der 
Funktionsweise des EU-Binnenmarktes spielt, der wiederum eine der wichtigsten Raisons d'Etre der 
Europäischen Union darstellt (freier Verkehr von Waren und Dienstleistungen). Korruption im 
öffentlichen Auftragswesen kann die Binnenmarktpolitik gefährden. Ferner verstößt korruptes 
Verhalten von Politikern und Beamten im Beschaffungswesen gegen Rechtsstaatlichkeits- und 
Demokratiegrundsätze. Es deligitimisiert öffentliche Einrichtungen und beeinträchtigt die Autorität 
der Staatsgewalt. Im Beschaffungswesen tätige Beamte koordinieren komplexe öffentliche Aufträge 
in politisch heiklen Bereichen, wie Energie und Gesundheitswesen. In ihrem beruflichen Umfeld ist 
(unzulässige) politische Einflussnahme nicht unüblich und öffentliche Interessen sind eng mit den 
privaten verbunden. 

Die Fähigkeit des öffentlichen Beschaffungswesens, sich der Korruption zu stellen und die gesetzten 
Ziele zu erreichen, hängt von unterschiedlichen Faktoren ab, z.B. von den Marktgegebenheiten, von 
rechtlichen und sozioökonomischen Faktoren und dem politischen Umfeld. Letzteres ist für die 
vorliegende Studie von besonderem Interesse und betrifft unterschiedliche Akteure aus dem 
öffentlichen und dem privaten Sektor mit ihren verschiedenen Interessen, Überzeugungen und 
Zielsetzungen. Diese Akteure wollen Gesetzgebungsprozesse beeinflussen, die 
Beschaffungsvorschriften und ihre Implementierung verändern. Darüber hinaus versuchen diese 
Akteure, die Haushaltsausgaben von Regierungen dahingehend zu beeinflussen, dass es zu 
Kompromissen zwischen politischen Akteuren, Beschaffungsbeamten und privaten 
Wirtschaftsteilnehmern kommt. Diese Beziehungen könnten unter Umständen politischen Druck bei 
der Entscheidungsfindung von Beschaffungsbeamten umfassen oder Lobbying privater 
Wirtschaftsteilnehmer zur Beeinflussung der Vergabeentscheidung beinhalten. Politische 
Beeinflussbarkeit im öffentlichen Auftragswesen ist eine offensichtliche Herausforderung im 
gesamten Beschaffungszyklus, die mithilfe des Einsatzes von Rechtsmitteln bekämpft werden kann. 
Vorschriften, die das öffentliche Beschaffungswesen betreffen, konzentrieren sich häufig auf das 
Ausschreibungsverfahren für einen Auftrag, wobei bei der Durchführung öffentlicher Aufträge das 
Zivilrecht Anwendung findet. Das schafft einen Grad an Transparenz, der in anderen Bereichen des 
öffentlichen Beschaffungswesens, zum Beispiel bei der Bewertung von Bedürfnissen, wenn 
Entscheidungsträger über die Haushaltsausgaben entscheiden, kaum vorhanden ist.  

Um Maßnahmen zur Korruptionsbekämpfung zu schaffen und Rechtschaffenheit im öffentlichen 
Beschaffungswesen zu fördern, sollte ein angemessener Transparenzgrad im öffentlichen 
Beschaffungswesen festgelegt werden. Zusätzlich sollte die Rechenschaftspflicht und Professionalität 
von Beamten im Beschaffungswesen sichergestellt werden. 

Obgleich Transparenz wichtig ist, hat sie keine absolute Vormachtstellung im Beschaffungsprozess. 
Um das jeweilige Maß an Transparenz festzulegen, sollten bei den beschaffungsrelevanten 
Vorschriften bereits zu Verfahrensbeginn die Sensibilität der Informationen sowie die Art und der 
finanzielle Umfang der Beschaffungsmaßnahme berücksichtigt werden. Die Förderung von 
Professionalität zur Vorbeugung von Verstößen im öffentlichen Auftragswesen erfordert Richtlinien, 
die den zweckmäßigen Einsatz öffentlicher Gelder gewährleisten, Beamten die Anpassung an das sich 
verändernde Umfeld ermöglichen und das Korruptionspotential minimieren. Neben Professionalität 
und Transparenz sollte im öffentlichen Auftragswesen Rechenschaftspflicht durch Mechanismen 
gewährleistet werden. 
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In der Studie werden bewährte Praktiken in den Bereichen der elektronischen Datenerfassung, der 
Mitteilung von Richtlinien zur Auswahl von Beschaffungsmaßnahmen sowie von Richtlinien für nicht 
wettbewerbsorientierte Ausschreibungen und Beschaffungen in unvorhergesehenen Situationen 
aufgezeigt. Neben den Praktiken auf den vorstehend genannten Gebieten beziehen sich die 
wichtigsten Maßnahmen, die in der Studie genannt werden, auf Messgrößen von Risiken im 
Beschaffungswesen, Checklisten mit Geschenken und Zuwendungen, die Erfassung persönlicher 
Interessen und auf einen Verhaltenskodex für Fachleute auf dem Gebiet des Beschaffungswesens. 

Empfehlungen 

Das öffentliche Auftragswesen ist ein Bereich der öffentlichen Verwaltung, der in hohem Maße 
Gegenstand europarechtlicher Vorgaben ist  bereits etabliert ist, dessen Richtlinien im Recht der 
Mitgliedstaaten jedoch noch umgesetzt werden müssen. Dies ist eher ungewöhnlich, da Regelungen 
auf dem Gebiet der öffentlichen Verwaltung normalerweise im Ermessen der Mitgliedstaaten liegen. 
In der Praxis bedeutet das, dass Vorgänge und Regelungen im öffentlichen Auftragswesen in allen 
Mitgliedstaaten relativ homogen sein müssen, damit sich Bieter in der gesamten Union auf eine 
sichere rechtliche Grundlage verlassen können. Dies gibt der EU ferner die Möglichkeit, die Integrität 
zu stärken und Korruption im öffentlichen Auftragswesen zu bekämpfen.  

Wir empfehlen, der Harmonisierung der Strafrechtspolitik in Bezug auf das öffentliche Auftragswesen 
auf EU-Ebene eine Vorrangstellung zuzusprechen. Bisher war es nicht möglich, auf EU-Ebene 
Vereinbarungen bezüglich einer einheitlichen strafrechtlichen Verfolgung von Korruption zu treffen. 
Der Harmonisierungsvorschlag traf in einigen Mitgliedstaaten auf Widerspruch. Aus diesem Grund ist 
das Strafrecht einer der am wenigsten harmonisierten Bereiche in der Union. Daher ist die 
Kriminalisierung der politischen Korruption für eine effektive Bekämpfung von Korruption im 
öffentlichen Auftragswesen notwendig. Von größter Bedeutung ist dabei die in den EU-
Mitgliedstaaten harmonisch umzusetzende Kriminalisierung der illegalen Bereicherung von Beamten. 

Darüber hinaus ist zu berücksichtigen, dass die Richtlinien der EU in Bezug auf das öffentliche 
Auftragswesen auf die Förderung des Wettbewerbs innerhalb von Landesgrenzen und darüber 
hinaus abzielen, was eine Maßnahme zur Entwicklung des Binnenmarktes darstellt. Die Logik des 
Binnenmarktes wird ad absurdum geführt, wenn die strafrechtliche Harmonisierung bei der 
Umsetzung des öffentlichen Auftragswesens fehlt. Diese Harmonisierung würde ferner die 
Einrichtung einer Europäischen Staatsanwaltschaft gemäß Artikel 86 AEUV-Vertrag erleichtern und 
ihre Arbeit effizienter machen. 
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SYNTHESE 

La présente étude s’intéresse à la corruption à caractère politique ou autre, dans le domaine des marchés 
publics au sein de l'Union européenne. Elle évalue l'ampleur du phénomène, détermine les faiblesses des 
procédures de passation de marchés publics et présente de bonnes pratiques ayant cours parmi les États 
membres. En conclusion, l'étude propose un ensemble de recommandations de politique en vue de 
contribuer à la lutte contre la corruption. 

Objectifs et méthode 

L'étude a pour objectif: 

	 de décrire le "mécanisme" de corruption, à savoir la façon exacte dont la corruption affecte les 
marchés publics et l'attribution des fonds de l'Union. Par exemple, à quelles phases de la procédure 
de passation d'un marché public des pratiques corrompues sont-elles susceptibles d'influer sur le 
résultat? Le deuxième aspect porte sur l'"ampleur" du phénomène. Par exemple, quel est l'impact 
de la corruption sur la passation de marchés publics dans l'Union? 

	 d'illustrer le phénomène en examinant les bonnes pratiques appliquées ces dernières années dans 
les États membres de l'Union; 

	 d'apporter une valeur ajoutée aux travaux de la commission spéciale sur la criminalité organisée, la 
corruption et le blanchiment de capitaux du Parlement européen en mettant en évidence un choix 
de bonnes pratiques pour lutter contre la corruption, à partir d'initiatives concrètes à l'échelle 
nationale ou internationale et, sur cette base, de formuler des recommandations de politique dont 
l'efficacité a été prouvée. 

La méthode adoptée pour réaliser cette étude allie recherches documentaires, consultations de parties 
prenantes, études de cas et enquête. Dans le cadre de cette étude, les principales parties prenantes 
consultées incluent le Parlement européen, la Commission européenne, y compris l'Office européen 
de lutte antifraude (OLAF) de l'Union européenne, ainsi que des universitaires et autres experts dans 
le domaine des marchés publics. L'enquête a été envoyée à tous les responsables de la passation des 
marchés publics dans l'ensemble des États membres. En mesurant l'opinion des professionnels sur les 
mécanismes anticorruption utilisés dans les marchés publics, l'enquête visait à garantir que les 
recommandations de politique présentées dans l'étude s'appuient sur les faits et disposent d'un 
soutien suffisant à l'échelon national. 

Contexte 

Au cours des dernières années, dans l'Union, les dépenses totales engagées dans le cadre des 
marchés publics de travaux, biens et services ont augmenté, jusqu'à atteindre près d'un cinquième du 
produit intérieur brut (PIB) de l'Union chaque année. La valeur des appels d'offres publiés sur la base 
de données électronique "Tenders Electronic Daily" (TED) en représente près de 20 %. Ces achats 
dépassent les seuils financiers fixés dans les directives de l'Union sur les marchés publics, et sont donc 
régis par les règles de l'Union. En 2010, ils représentaient environ 447 milliards d'euros, soit 3,7 % du 
PIB de l'Union européenne. Ces chiffres montrent que les règles de l'Union relatives aux marchés 
publics ne s'appliquent qu'à un cinquième environ des dépenses totales de l'Union dans le cadre des 
marchés publics, les marchés restants étant régis par la législation des États membres. Cette situation 
est susceptible de porter atteinte aux principes du marché unique, en empêchant un accès facile aux 
marchés publics pour tous les opérateurs économiques, ce qui limite l'efficacité des contrôles et 
augmente le risque de corruption. 
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Cette étude traite de la vulnérabilité spécifique du domaine des marchés publics à la corruption. Elle 
se concentre sur l'impact de la corruption à caractère politique dans l'attribution des marchés publics 
et la distribution des fonds de l'Union européenne. 

Principales conclusions 

Les marchés publics représentent un dispositif important pour le fonctionnement du marché 
intérieur, qui est l'une des principales raisons d'être de l'Union (libre circulation des biens et des 
services). La corruption dans les marchés publics peut porter atteinte à la politique de marché 
intérieur. En outre, la corruption des responsables politiques et des responsables de la passation des 
marchés remet en question l'état de droit et la qualité de la démocratie. Elle ôte aux institutions 
publiques leur légitimité, affectant ainsi la qualité du gouvernement. Les responsables de la passation 
des marchés doivent gérer des marchés publics complexes dans des secteurs économiques sensibles 
du point de vue politique, tels que l'énergie ou la santé. Ils opèrent dans un contexte où il n'est pas 
rare de voir s'exercer des influences politiques (indues) et où il existe des liens étroits entre les intérêts 
du secteur public et ceux du secteur privé. 

Il existe plusieurs facteurs pouvant influer sur la capacité d'un système de passation de marchés 
publics à lutter contre la corruption et à remplir ses objectifs. Ces facteurs incluent notamment les 
forces de marché, les facteurs juridiques et socioéconomiques et le contexte politique. Ce dernier 
facteur, qui est d'un intérêt particulier pour cette étude, porte sur l'implication de nombreux acteurs 
différents issus des secteurs privé et public avec des intérêts, des principes et des objectifs distincts. 
Ces acteurs cherchent à influer sur les procédures législatives pour modifier la législation relative aux 
marchés publics, ainsi que sur sa mise en œuvre. En outre, ces acteurs tentent d'influencer les 
dépenses budgétaires des gouvernements, donnant lieu à des compromis entre acteurs politiques, 
responsables des marchés publics et opérateurs économiques du secteur privé. De telles relations 
sont susceptibles d'exercer des pressions politiques sur les décisions prises par les responsables des 
marchés publics ou de créer un lobbying des acteurs politiques par les opérateurs économiques du 
secteur privé en vue d'influer sur l'attribution des marchés publics. L'ingérence politique dans le 
domaine des marchés publics est un problème manifeste sur l'ensemble du cycle de passation des 
marchés. 

Ces difficultés auxquelles sont confrontés les marchés publics peuvent être traitées par la voie 
législative. La réglementation des marchés publics porte surtout sur le processus d'appel d'offres 
pour un marché public, tandis que le droit civil s'applique à l'exécution des travaux publics. Cela crée 
un certain degré de transparence, moins présent dans d'autres domaines de la passation de marchés 
publics, tels que la phase d'évaluation des besoins permettant aux décideurs de répartir le budget. 
Afin d'établir des mesures de lutte contre la corruption et de renforcement de l'intégrité dans la 
passation de marchés, il est nécessaire de définir un degré approprié de transparence dans les 
marchés publics. Par ailleurs, il est nécessaire de mettre en place une obligation de rendre des 
comptes, ainsi que de veiller au professionnalisme des responsables des marchés publics. 

La transparence est importante, mais elle n'est pas absolument prééminente dans les marchés 
publics. Afin de peser le besoin de transparence, les règles relatives aux marchés publics doivent 
prévoir de tenir compte, dès le début de la procédure, de la sensibilité des informations, ainsi que de 
la spécificité et la valeur du marché public. Pour renforcer le professionnalisme en vue de prévenir 
tout manquement à l'intégrité dans la passation de marchés, il faut mettre en place des règles qui 
garantissent que les fonds publics sont utilisés aux fins prévues, qui permettent aux responsables 
publics de s'adapter à un environnement en évolution et qui réduisent à leur minimum les 
possibilités de corruption. Enfin, outre le professionnalisme et la transparence, les marchés publics 
doivent disposer d'instruments assurant l'obligation de rendre des comptes tout au long de la  
procédure. 

14
 



 
____________________________________________________________________________________________  

 

 

 
 

 

 
 

  

 

 

 

  
 

 
 

 
 

 
 

 
 

  

Political and other forms of corruption in the attribution of public procurement contracts and allocation of  
EU funds: extent of the phenomenon and overview of practices 

La présente étude identifie les bonnes pratiques en ce qui concerne la documentation électronique, 
les règles pour rendre compte du choix de la méthode de passation de marchés, et les instructions en 
cas d'appel d'offres non concurrentiel et de marchés publics relevant de l'urgence. En dehors des 
pratiques couvrant les aspects ci-dessus, les instruments les plus utiles identifiés dans le cadre de 
cette étude concernent les indicateurs de risques liés aux marchés publics, les listes de contrôle des 
dons et avantages, la déclaration d'intérêts personnels et un code de conduite destiné aux  
professionnels en charge des marchés publics.  

Recommandations 

La passation de marchés publics est un domaine de l'administration publique disposant d'un acquis 
communautaire bien établi, avec des directives à transposer dans la législation des États membres. Il 
s'agit d'une circonstance plutôt unique car, en règle générale, les modalités de l'administration 
publique sont laissées à la discrétion des États membres. Il en découle des conséquences d'ordre 
pratique, dans la mesure où les procédures et dispositifs relatifs aux marchés publics doivent être 
relativement homogènes d'un État membre à un autre dans le but de créer une certitude juridique 
pour les soumissionnaires au sein de l'Union. C'est aussi l'occasion pour l'Union de renforcer l'intégrité 
dans la passation de marchés publics et de lutter contre la corruption.  

Nous recommandons de donner la priorité à l'harmonisation de la politique pénale en matière de 
marchés publics à l'échelle de l'Union. Cependant, à ce jour, il n'a pas été possible d'atteindre un 
consensus au niveau de l'Union concernant un traitement pénal commun de la corruption. L'idée 
d'harmonisation a rencontré des résistances de la part de certains États membres. Il en résulte que le 
droit pénal est l'un des domaines les moins harmonisés dans l'Union. Pourtant, la criminalisation de la 
corruption politique est nécessaire en vue de lutter efficacement contre la corruption dans les 
marchés publics. L'aspect le plus important est de pénaliser de manière harmonisée dans l'ensemble 
des États membres l'enrichissement illicite des responsables publics. 

En outre, les directives de l'Union relatives aux marchés publics ont pour objectif de promouvoir la 
concurrence, domestique et transfrontière, comme moyen de développer le marché intérieur. La 
logique de l'application des règles du marché intérieur n'a plus cours s'il n'existe aucune 
harmonisation quant au respect, imposé par le droit pénal, des règles relatives aux marchés publics. 
Par ailleurs, cette harmonisation viendrait faciliter la mise en place du parquet européen prévue par 
l'article 86 du traité sur le fonctionnement de l'Union européenne et renforcer l'efficacité de son 
travail. 
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Political and other forms of corruption in the attribution of public procurement contracts and allocation of  
EU funds: extent of the phenomenon and overview of practices 

1	 INTRODUCTION 

This study has been prepared by Blomeyer & Sanz. 

The study is delivered in response to Order Form IP/D/ALL/FWC/2009-056/LOT6C2/SC4.
 
The introduction briefly presents the study’s objectives (1.1), the methodology (1.2), and the structure
 
of the report (1.3). 


1.1 OBJECTIVES 

The purpose of this analytical study on the impact of political and other forms of corruption on public 
procurement is ‘evaluating the extent of this phenomenon, with a particular focus on fraud in public 
procurement procedures and fraud affecting European Union (EU) funds’, and providing an overview of good 
practices in the EU.1 The following points elaborate on the understanding of the main aspects of the study: 

	 The first aspect includes a description of the ‘mechanism’ of corruption, in terms of how exactly 
corruption affects public procurement and the attribution of EU funds, e.g. at what stages of a 
public procurement process does a ‘corruptor’ have opportunities to influence the outcome of the 
process? The second aspect looks at the ‘extent’ of the phenomenon, e.g. what is the impact of 
corruption on EU public procurement? 

	 The study takes an interest in illustrating the phenomenon by highlighting good practices over 
recent years in EU Member States. 

	 The work of the European Parliament’s Special Committee on Organised Crime, Corruption and 
Money Laundering (CRIM) is geared towards the establishment of a structured plan to combat 
criminal activities at the EU level. Therefore, the study aims to add value by highlighting selected 
good practices to curb corruption, drawing on concrete initiatives at national and international 
level, and based on this make evidence-based policy recommendations. 

1.2 METHODOLOGY 

This section outlines the methodology for the development of the present study. First we present the 
overall approach adopted for delivering this study (1.2.1). We then describe the tools for data 
collection and assessment (1.2.2). Finally, we note the main definition and concepts used by the 
report (1.2.3). 

1.2.1 Structure of the questions 

The study questions have been divided in three groups: 

 Study area 1 – the phenomenon 

 Study area 2 – good practices 

 Study area 3 – the way forward
 

Study area 1 – the phenomenon 

The first study area covers the description of public procurement and political corruption. It aims to 
understand in what way corruption affects public procurement and the attribution of EU funds. 
Further, the extent of the phenomenon will be discussed followed by an analysis of the weaknesses in 

1 Stated in the study´s Terms of Reference. 
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the public procurement process. Also, this study area will focus on particular challenges identified 
relating political corruption and public funds. 

The main study questions are: 

 How does corruption affect public procurement? 
 At what stages of a public procurement process does a ‘corruptor’ have opportunities to 

influence the outcome of the process? 
 What is the impact of political corruption on EU public procurement? 

Study area 2 – good practices 

The second study area covers the international good practices, followed by general examples of anti
corruption tools for public procurement. Moreover, specific EU Member State good practices are 
discussed. The examples are based on the weaknesses addressed in the first study area and aim to 
give a practical understanding of addressing (political) corruption in public procurement. 

Study area 3 – the way forward 

The third study area explores good practices on the EU level focused on EU funds. Challenges in the fight 
against corruption are outlined, followed by an overview of key recommendations. The aim of this section 
is to add value to the work of CRIM which is geared towards the establishment of a structured plan to 
combat criminal activities at the EU level. 

1.2.2 Data collection and assessment tools 

The data for this study have been collected through: 

	 Desk research. Data used for this report comprises legislation, official documents and 
secondary sources.   

	 Consultations with stakeholders. Stakeholders were selected from the public and private 
sector as well as academia and civil society. Focus was placed on experts on EU affairs as well 
as the national level. For this study, the main stakeholders consulted come from the European 
Parliament, European Commission, including the EU´s Anti-Fraud Office (OLAF), universities 
and the private sector consultants dealing with public procurement. 

	 Analysis of good practice cases. Although some cases have been named and included as 
standalone examples, the majority of cases have been integrated throughout a general 
analysis.  

	 A survey addressed to public procurement officials from the EU Member states. The survey 
has been conducted online and aims to measure the view of professionals from the EU 
Member States on anti-corruption tools used in public procurement. The survey ensures that 
the policy recommendations presented in this paper are evidence-based and carry sufficient 
support at the national level. 

1.2.3 Definitions and concepts used in the report 

Here we introduce some key concepts. These are further developed later in this study in the context 
of the specific study questions. 
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Public procurement 

The term public procurement is used to refer to purchasing activities of goods and services by 
governments, which need this to carry out their functions.2  In EU legislation reference is made to  
“public procurement” while other organisations use the terms “government procurement”, “public 
contracts” or “government contracts”. For the purpose of this report, the various terms will be used 
interchangeably. 

Political corruption 

For the purposes of this report, corruption is defined as the abuse of entrusted power for private 
gain.3 This definition includes three elements: 

 Corrupt acts occur in the private and public sector
 
 There is abuse of power held by a public institution or private organisation 

 The ‘corrupted’ and the ‘corruptor’ benefit from the corrupt act
 

Integrity 

The definition of integrity used in this report is ‘the use of funds, resources, assets, and authority, 
according to the intended official purposes, to be used in line with public interest’.4 This means that: 
‘procurement procedures are transparent and promote fair and equal treatment of suppliers/bidders’; 
‘procurement practitioners behaviour is in line with the public purpose of their organisation´; systems 
are in place to challenge procurement decisions, ensure accountability and promote public scrutiny’. 

1.3 REPORT STRUCTURE 

The report is organised in six chapters, including this introductory chapter (chapter 1): 

	 The second chapter will present the background against which this study has been launched 
(chapter 2). 

	 The third chapter (chapter 3) starts with defining corruption in public procurement (3.1). After 
this an overview of public procurement in the EU is given (3.2) and the related challenges 
concerning the phenomenon (3.3). 

	 The fourth chapter (chapter 4) starts outlining international good practices and tools to fight 
corruption (4.1). After this, some Member State examples are discussed (4.2). 

	 The fifth chapter (chapter 5) focuses particularly on EU good practices (5.1) in order to 
establish a solid basis for evidence-based policy recommendations (5.2). 

	 The sixth chapter will include the annexes (chapter 6). This contains a bibliography (6.1) and 
the sample of the online survey (6.2). 

2 ARROWSMITH, S. (2010). Public Procurement Regulation: An introduction [WWW]. Available from:
 
http://www.nottingham.ac.uk/pprg/documentsarchive/asialinkmaterials/publicprocurementregulationintroduction.pdf [Accessed 

29/05/2013].
 
3 TRANSPARENCY INTERNATIONAL (2012). Corruption Q&As [WWW]. Available from:
 
http://www.transparency.org/whatwedo/corruptionqas [Accessed 30/05/2013].
 
4 OECD (2008). Enhancing integrity on public procurement: a checklist [WWW]. Available from:
 
http://www.oecd.org/gov/41760991.pdf [Accessed 31/05/2013].
 

19
 

http://www.oecd.org/gov/41760991.pdf
http://www.transparency.org/whatwedo/corruptionqas
http://www.nottingham.ac.uk/pprg/documentsarchive/asialinkmaterials/publicprocurementregulationintroduction.pdf


 
____________________________________________________________________________________________  

 

  
 

 

 

 
 

 
 
 

 
 

  

 
 

 
  

 
 

 
 

 
 
 

 

 
 
 

 
 

                                                               
 

 
 

 
  

 

Policy Department D: Budgetary Affairs 

2 BACKGROUND 

This section will present the background against which this study has been launched. It will give an 
overview of activities of the CRIM committee, EU debates concerning corruption in procurement, and 
a brief overview of the most important pieces of EU legislation. 

The European Parliament´s Special Committee on Organised Crime, Corruption and Money 
Laundering (CRIM) was set up in March 2012 in order to develop an understanding of these three 
criminal activities and to draw up a plan to combat them at the EU level. Some of the committee´s 
main responsibilities are:5 

	 To analyse and evaluate the extent of organised crime, corruption and money laundering and its 
impact on the Union and its Member States and to propose appropriate measures to enable the 
Union to forestall and counter these threats, including at international, European and national 
level; 

	 To analyse and evaluate the current implementation of Union legislation on organised crime, 
corruption and money laundering, and related policies, in order to ensure that Union law and 
policies are evidence-based and supported by the best available threat assessments, as well as to 
monitor their compatibility with fundamental rights in accordance with Articles 2 and 6 of the 
Treaty on the Functioning of the European Union, in particular the rights set out in the Charter of 
Fundamental Rights of the European Union, and the principles underpinning the Union’s external 
action, in particular those set out in Article 21 of the Treaty; 

	 To examine and scrutinise the implementation of the role and activities of the Union home affairs 
agencies (such as Europol, the COSI [Standing Committee on Operational Coordination on 
Internal Security] and Eurojust) working on matters relating to organised crime, corruption and 
money laundering, and related security policies. 

The CRIM´s mandate states that a report is to be presented including recommendations concerning 
the measures and initiatives to be taken to fight corruption, money laundering and organised crime. 
The committee appointed Salvatore Iacolina, Member of the European Parliament, as Rapporteur and 
an Own-Initiative Procedure was launched: ‘Organised crime, corruption, and money laundering: 
recommendations on action and initiatives to be taken’ (2012/2117(INI)).6 On this basis, the 
Rapporteur has been responsible for drafting three working documents according to the thematic 
areas of these criminal activities.7 For each thematic area, Members of the CRIM committee drafted 
papers. On corruption, four papers were included, namely: 

 Corruption crimes in relation to public procurements 
 European funds and their use by organised crime 
 Areas of systemic corruption in the public administration of the Member States and measures 

in order to counter its negative effect for the EU 
 Corruption by private companies disturbing the level playing field in the internal market 

5 EUROPEAN PARLIAMENT (2013). CRIM [WWW]. Available from: http://www.europarl.europa.eu/committees/en/crim/home.html [Accessed
 
31/05/2013].
 
6 EUROPEAN PARLIAMENT (2013). Organised crime, corruption, and money laundering: recommendations on action and initiatives to be
 
taken. Available from: http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2013/2107(INI) [Accessed 

26/07/2013].
 
7 EUROPEAN PARLIAMENT (2013). Working documents on Organised Crime, Corruption and Money Laundering. Available from:
 
http://www.europarl.europa.eu/committees/en/crim/working-documents.html#menuzone [Accessed 26/07/2013].
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The findings of the CRIM committee initiated a debate on the particular vulnerability of the public 
procurement sector for risks of corruption. This report aims to focus this debate on the impact of 
political corruption in the attribution of public contracts and allocation of EU funds. 

Total expenditure in the EU on public works, goods and services has increased over the last years 
reaching almost one fifth of EU Gross Domestic Product (GDP) per year (image 1).8 The value of 
tenders published in the electronic database Tender European Daily (TED) amounts to almost 20%. 

These purchases exceed the 
financial thresholds set in the EU 
Public Procurement Directives and 
are therefore governed by EU 
rules. In 2010 this was 
approximately 447 billion euros, 
3.7% of the EU´s GDP. 

Almost half of the contracts in TED 
in 2010 concerned services, 
followed by supplies and works. 
The works, however, usually 
concern higher sums than for 
example supply contracts. In 2010, 
the average total value of a works 
contract was around 5,8 million 

euros compared to around 320.000 euros for a supplies contract. Around 90% of the notices concern 
classic public procurement sectors while the remaining 10% concerns utilities. Further, data shows 
that between 2006 and 2010 the majority of public contracts used open procurement procedures 
(73%) constituting more than 50% of the contracts’ total value.9 The restricted procedure for 
procurement was used in 9% of the times with a total value of 23%. 

Table 1 European Commission data on public procurement 

Image 1 European Commission (billion euros)
 

Total expenditure 
public 

procurement as % 
of EU GDP 

Value tender in 
TED as % of total 
expenditure in 

public 
procurement 

Number of 
tenders 

published in 
TED 

Value of 
tenders 

published in 
TED 

Total 
expenditure 

on works, 
goods and 
services in 

billion of euros 

Value of 
tenders in TED 

as % of EU 
GDP 

2006 17,4% 18,5% 134124 377,06 2035,56 3,2% 

2007 17,6% 16,9% 142691 367,2 2178,87 3% 

2008 18,1% 17,4% 151448 392,42 2255,81 3,1% 

2009 19,9% 18% 154827 420,44 2332,57 3,6% 

2010 19,7% 18,6% 163058 447,03 2406,98 3,7% 

8 EUROPEAN COMMISSION (2012). Commission Staff Working Document: Annual Public Procurement Implementation Review 2012 [WWW]. 
Available from: http://ec.europa.eu/internal_market/publicprocurement/docs/implementation/20121011-staff-working-document_en.pdf 
[Accessed 13/06/2013]. 

PWC (2011). Public Procurement in Europe: Cost and effectiveness [WWW]. Available from: 
http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/cost-effectiveness_en.pdf Accessed 12/06/2013]. 
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The data shown on public procurement first of all shows the large quantity of money involved. Waste 
of public resources or misuse, fraud and corruption are apparent risks and should be avoided. The EU 
Public Procurement Directives set common standards in order to minimise these risks. However, the 
data has shown that the EU rules are only applicable to one fifth of total EU procurement. The 
remaining billions of public spending remain under the EU´s radar. This could undermine the 
principles of the single market as it obstructs easy access for all economic operators to public 
procurement, limiting effective control and increasing the risk for corruption. 
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3 STUDY AREA 1 THE PHENOMENON 

KEY FINDINGS 


 Public procurement is one of the main mechanisms for the functioning of the EU internal 
market. 

 EU Public Procurement Directives need to be transposed into national law which is quite 
unique given that generally public administration arrangements are left to the discretion of 
Member States. 

 Corruption and abuse of power by the political and procurement officials challenge the rule 
of law and quality of democracy. It delegitimises public institutions, affecting the quality of 
government. However, its impact is difficult to measure due to insufficient empirical data. 

 Procurement officials need to manage complex processes, where close collaboration with the 
private sector is protracted and the risk of corruption increases. This is why transparency is 
important, but above all professionalism to ensure that long-term contracts are properly 
managed and governance failure prevented. 

 As a consequence of the eminent risk of governance failure in case of private-public 
partnerships, there is need for solid procedures. Supranational institutions such as the EU 
could address this issue. 

 Political influence over public procurement can be direct or indirect. The fact that 
procurement officials are requested to prioritise the general public welfare by following the 
established procedures does not mean they are not inconsiderate of political interests.  

 The interaction between political actors, private sector and public administrations is complex 
and the efforts to seek influence could balance between legality and illegality. 

 The fact that companies resort to donating funds and lobbying political parties implies a 
particular interest in maintaining political ties and its benefit for private stakeholders. 

 Public procurement is increasingly seen as a possible lever within a strategy for wider 
economic, social and environmental change. In this sense, public procurement is acquiring a 
strategic dimension, which complicates the safeguarding of integrity in the procurement 
process. The EU is challenged with the question as to how to regulate for the inclusion of 
economic, social and environmental considerations in the procurement process, while at the 
same time ensuring fair and transparent governmental decision-making. 

3.1 DEFINING CORRUPTION IN PUBLIC PROCUREMENT 

Political white-collar crime can be defined as ‘governmental or political party officials engaging in 
illegal and improper activity for personal gain’ or gain on behalf of political parties.10 The related 
activities aim for personal economic enrichment or for certain political advantages, i.e. to gain power 
of office. The financing of electoral processes and the related practices of lobbying are two parts of 
the political system that promote corruption. Large donations by private business to political parties 
(and candidates) are means to influence legislative decisions and/or to obtain lucrative public 
contracts. The dividing line between a financial contribution (as a legal donation imbedding an 

10 FRIEDRICHS, D. (2010). Trusted Criminals: White collar crime in contemporary society. Fourth edition. University of Scanton. P. 147 
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unspoken understanding) and a bribe (as an illegal payoff for a public contract) is diffuse and 
highlights the importance of defining political corruption. This report focuses on how political 
corruption targets public procurement. 

The following section will introduce the definitions of public procurement (3.1.1) and of political 
corruption (3.1.2) and provides an introduction to the relationship between the two. Also some 
related principles will be discussed such as transparency, integrity, accountability and competition 
(3.1.3). 

3.1.1 Definition of public procurement 

This section defines public procurement, its scope (3.1.1.1), its objectives (3.1.1.2), process (3.1.1.3) 
and procedures (3.1.1.3). 

The term public procurement is used to refer to purchasing activities of goods and services by 
governments, which need this to carry out their functions.11  In EU legislation reference is made to  
“public procurement” while other organisations use the terms “government procurement”, “public 
contracts” or “government contracts”. For the purpose of this report, the various terms will be used 
interchangeably. 

Scope of public procurement 

Public procurement is regulated by procurement legislation and civil law systems. The prior applies 
primarily to the procurement phase in which a contractor is chosen while the latter applies primarily 
to the contractual management after a contract has been awarded. Three categories of procurement 
types are identified: 

 Goods 
 Works 
 Services 

Procured goods could be simple office supplies, but also more complex and expensive products such 
as defence missiles. Works often refer to construction activities such as bridges, roads and buildings. 
Services can be relating construction such as engineering activities, but also legal and consultancy 
services. 

Various forms of contracts are signed between the public and private sector. These contracts can be 
short or long term, involving a one-time service, a single product or granting exploitation rights. The 
latter refers to concession contracts, used by governments to give private stakeholders the exclusive 
right to operate, maintain and invest in public utilities for a period of time. These utilities could 
concern water or electricity supply, but also the exploitation of public national resources such as gas 
and oil. Concession agreements often involve a close relationship between the public and private 
sector, also called public-private partnership (PPP). In theory, in a PPP, a private party provides a 
public service for which it also needs to invest own resources and therefore adopting part of the 
financial risk in doing so. Costs are either carried by the end-users or by taxpayers. 
Public procurement regulations generally cover all public contracts for goods, works and services 
entered into by public authorities. Important are the exceptions made, primarily in case of extreme 
urgency or issues relating to national security. The defence sector is such an exceptional procurement 

11 ARROWSMITH, S. (2010). Public Procurement Regulation: An introduction [WWW]. Available from: 
http://www.nottingham.ac.uk/pprg/documentsarchive/asialinkmaterials/publicprocurementregulationintroduction.pdf [Accessed 
29/05/2013]. 
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area, and important given it accounts for large parts of government spending. Other important areas 
of public expenditure are the health, infrastructure and energy sectors. 

Procurement objectives 

Most systems of public procurement in the EU are based on shared objectives and implemented 
through legal rules. These objectives are:12 

 Value for money 
 Integrity 
 Accountability 
 Efficiency in the procurement process 
 Equal opportunities and treatment of providers 
 Fair treatment of providers 
 Efficient implementation of industrial, social and environmental objectives 
 Access for international trade on public markets 

The first two objectives are especially relevant. The value for money objective touches upon the need 
for efficiency and effectiveness. It is important that the purchased goods meet the requirements 
under the best possible terms. Value for money dominates most procurement systems in EU Member 
States. Objectives such as equal opportunities, fair treatment and access for international trade 
strongly influences EU procurement as a whole in promoting the functioning of the single market. 

The objective of maintaining integrity throughout the procurement process refers to the notion of 
avoiding corruption. Corruption in procurement can occur in different forms and in different stages of 
the process. Section 3.1.2 will further expand on this. Integrity is closely interlinked with the other 
objectives. For example, bribes may prevent governments from contracting the best provider and 
thus affecting the value for money objective. Further, strengthening integrity also ensures fair and 
equal treatment as corruption could prevent providers from participating in the bidding process. 
Integrity in the procurement process is important for the government´s functioning as well as the 
trust it receives from the public.  

The objective of accountability refers to the mechanisms in place to ensure control of the 
procurement process. Such mechanisms could be internal and external, such as allowing the general 
public to scrutinise the process. The efficiency objective could be undermined by the objective to 
ensure integrity. For example, rigid anti-corruption measures could carry financial costs that 
outweigh the benefits from avoiding corruption. Nonetheless governments might value non-financial 
objectives more than for example the private sector.  

Procurement process 

The public procurement process includes three phases: 

 Pre-bidding phase 
 Bidding phase 
 Post-bidding phase 

The pre-bidding phase refers to decision-making or planning process on which goods and services 
are to be purchased and when. The bidding phase deals with the notification of procurement, the 
decision of who will be contracted and under which conditions. The post-bidding phase refers to the 
administering of the contract and its management to ensure effective performance. 

12 ARROWSMITH, S. (2010). Ibid. 
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Various stages in the process have been identified. The first stage is the needs assessment in which 
the demand side of the process will be determined, in other words, the decision is taken on what is 
going to be purchased. The second stage is the preparation of the procurement process in which the 
bidding documents are prepared, selection criteria defined, etc. The third stage is the selection of the 
contractor, awarding of the contract and the agreement on the terms. The fourth stage is the actual 
implementation of the contract and its monitoring by the administration, in other words, 
management, surveillance and administering of the public works. The final stage is the accounting 
and audit activities. 

Procurement procedures 

First of all, the procurement regulations commonly define its scope by including financial thresholds 
indicating from which value the specific procedure has to be followed. For example, with this 
threshold rules are given to the procurement authority on the required level of transparency. Also, 
they include exclusion criteria covering areas that are exempted. For example, in case of contracts 
declared to be sensitive for national security. Secondly, regulations include rules applicable to 
contracts, establishing contract award criteria, rules on publication and transparency, technical 
specifications, anti-fraud conditions and means of communication. Thirdly, procurement regulations 
specify the different procedures in place. The most common procurement procedures in the EU are: 

 The open procedure 
 The restricted procedure 
 The negotiated procedure 
 The competitive dialogue 

The procedures set the accessibility for economic operators to participate, time limits for the process 
and transparency and publicity requirements. The open procedure allows all interested stakeholders 
to submit a tender while the restricted procedure allows economic operators to participate upon 
invitation. The advantage of this for procurement authorities is that a good number of bids can be 
attracted. On the other hand, the restricted competition demands for more transparency and time 
limits in order to allow fair treatment and equal opportunities. This can be time-consuming as well as 
costly for the procurement authorities. The negotiated procedure implies that contracting authorities 
contact the economic operators of their choice and negotiate the terms. The benefit of this procedure 
is that complex problems can be addressed in case the contracting authority has no clear view on 
how to present a solution. However, the process is lengthy and especially costly for the economic 
operators involved. Similar to this procedure is the competitive dialogue in which the contracting 
authority enters into conversation with several economic operators in order to come to a solution to a 
complex problem. The last two procedures both pose a problem given its lengthy process, however, 
could be useful under certain circumstances.  

3.1.2 Definition of corruption 

This section defines corruption in the context of public procurement, its scope (3.1.2.1), forms 
(3.1.2.2), types (3.1.2.3) and regulations (3.1.2.4). 

Defining corruption is a challenging task. It occurs in many forms and continuously evolves. Besides, 
the people involved attempt to hide their actions which makes identification difficult. The definition 
of corruption most commonly used by international organizations, governments, academia and civil 
society is the abuse of entrusted power for private gain.13 This definition includes three elements: 

13 TRANSPARENCY INTERNATIONAL (2012). Corruption Q&As [WWW]. Available from: 
http://www.transparency.org/whatwedo/corruptionqas [Accessed 30/05/2013]. 
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 Corrupt acts occur in the private and public sector 
 There is abuse of power held by a public institution or private organization 
 The ‘corrupted’ and the ‘corruptor’ benefit from the corrupt act 

Kaufmann and Vicente describe that corruption includes collusion between parties from the public 
and private sector and that may be illegal or legal.14 They explain that ‘legal lobbying contributions by 
the private sector in exchange of passage of particular legislation – biased in favour of those agents – 
or allocation of procurement contracts may be regarded as example of interaction of both private 
and public sector representatives where the second makes use of her publicly invested power at the 
expense of broader public welfare’. 

Corrupt behaviour can be seen as the deterioration of self-regulated behaviour.15 Anti-corruption 
legislation as a response to this helps society to determine right from wrong. However it focuses on 
the legality of behaviour rather than on the morality. When behaviour does not self-regulate due to 
low morality, and falls within the boundaries of the law, legal forms of corruption could occur. Some 
scholars warn that these forms of corruption might even be more prevalent than illegal forms of 
behaviour.16 Based on this, it could be argued that rather than only creating laws against corruption, 
also cultural changes should be promoted in order to address the problem. A key concept here is for 
example the promotion of ethical leadership and professionalism. 

Scope of corruption 

Corruption occurs on many scales. It can be described as petty corruption, grand corruption and 
systemic corruption. 

Petty or administrative corruption refers to everyday corruption that takes place at the bottom of the 
chain where the civil servant meets the citizen. Petty corruption often occurs at the stage of 
implementation of laws, rules and regulations. Facilitation payments are, for example, transfers in 
which often lower-level civil servants are paid a small amount to accelerate a decision to which the 
payer can already claim the right. 

The involvement of top-level public officials and members of senior management of businesses 
characterize grand or political corruption. The bribes and financial benefits are often bigger but more 
importantly; the spoils from the corrupt act have greater consequences. For example, political 
corruption might influence the decision-making process during the needs assessment stage, which 
results in unnecessary procurement. There is no clear division between where grand corruption 
begins and petty corruption ends. 

Systemic or endemic refers to corruption integrated as an essential aspect of the political, social and 
economic system. It is a situation in which institutions and processes of the State are used by 
corruptors on a continuous basis. Citizens are regularly confronted with the phenomenon. The 
groups of corrupt decision-makers limit entry into economic activities and bind the interests of 
economic to political actors. Most petty and grand corrupt practices involve sporadic pursuit of 
private economic interest through the political process. In other words, economics corrupt politics. 
Although this can be damaging, systemic corruption´s economic consequences can be bigger. 
Systemically corrupt governments limit access to markets and resources in order to ensure survival. 

14 KAUFMANN, D. et al (2005). Legal Corruption [WWW]. Available from:
 
http://siteresources.worldbank.org/INTWBIGOVANTCOR/Resources/Legal_Corruption.pdf [Accessed 27/05/2013].
 
15 BYRNE, E. (2007). The Moral and Legal Development of Corruption: Nineteenth and Twentieth Century Corruption in
 
Ireland. PhD Thesis. University of Limerick.
 
16 KAUFMANN, D. (2006). Corruption, Governance and Security. Global Competitiveness Report 2004/2005. World Economic 

Forum.
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By doing so, the interests of the ruling coalition are guaranteed. It destroys markets and prevents 
development. In other words, politics corrupts economics. 

Forms of corruption 

According to the United Nations Convention against Corruption (UNCAC), corruption in public 
procurement can take various forms: 

 Corrupt practice 
 Fraudulent practice 
 Collusive practice 
 Coercive practice 

Corrupt practices refer to ‘offering, giving, receiving, or soliciting, directly or indirectly, anything of 
value to influence the action of a public official in the selection process or in contract execution’.17 

Bribery and facilitation payments can be given to an official in exchange for his or her use of 
entrusted powers. Bribing includes the involvement of two stakeholders: the one receiving the bribe 
and the one paying the bribe. The payment can be made to receive preferential treatment in a service 
the public official is already obliged to provide. Bribes can also be used to bypass laws and  
regulations or intentionally limit access to decision-making processes, such as public procurement. 

Fraudulent practice refers to ‘a misrepresentation or omission of facts in order to influence a selection 
process or the execution of a contract’.18 Trading influence or influence peddling is a common type of 
fraudulent behaviour. This is most commonly described as ‘the situation where a person misuses his 
influence over the decision-making process for a third party (person, institution or government) in 
return for his loyalty, money or any other material or immaterial undue advantage’.19 These acts can 
be power-oriented, which focuses on winning offices and influencing those who hold them, but also 
in pursuit of wealth, which is targeted at public contracts or policy implementation.20 

Collusive practice refers to ‘a scheme or arrangement between two or more respondents with or 
without the knowledge of the procuring entity, designed to establish prices at artificial, non
competitive levels’.21 Bid rigging is the most common type that falls under this form of corruption. 
This means that bidders form a horizontal relationship determining who amongst themselves should 
be awarded the contract. Collusive practices are often cartel offences and are prohibited by 
competition law. 

Coercive or obstructive practices refer to ‘harming or threatening to harm, directly or indirectly, 
persons or their property to influence their participation in a procurement process, or affect the 
execution of a contract’.22 

17 UNODC (2004). United Nations handbook on practical anti-corruption measures for prosecutors and investigators [WWW]. 

Available from: http://www.unodc.org/pdf/crime/corruption/Handbook.pdf [Accessed 04/06/2013].
 
18 UNODC (2004). Ibid. 

19 SLINGERLAND, W. (2010). Trading in Influence: Corruption Revisited [WWW]. Available from: 

http://www.law.kuleuven.be/integriteit/egpa/egpa2010/slingerland_trading-in-influence.pdf [Accessed 23/05/2013].
 
20 JOHNSTON, M. (2005). Syndromes of Corruption: Wealth Power and Democracy. Cambridge University Press. 

21 UNODC (2004). United Nations handbook on practical anti-corruption measures for prosecutors and investigators [WWW]. 

Available from: http://www.unodc.org/pdf/crime/corruption/Handbook.pdf [Accessed 04/06/2013].
 
22  UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (2008) Conference of the States Parties to the United Nations 

Conventions against Corruption: United Nations, p. 4.
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Irregularities or corruption in public procurement 

Throughout all the stages of public procurement, types of corruption or fraudulent behaviour can 
occur. International organisations and non-governmental organisations (NGOs), such as the 
Organisation of Economic Co-operation and Development (OECD) and Transparency International, 
but also governments, supreme audit authorities, tax agencies etc. have identified irregularities in 
public procurement processes. 

Table 2 Irregularities in public procurement processes 

Needs assessment 
 The investment or purchase is unnecessary and benefits private interests 
 New capacity is installed instead of systemic leak detection or grid loss reduction 
 The investment is economically unjustified or environmentally damaging 
 Goods or services are overestimated to favour a particular provider 
 Contracts are included in the budget which favour political supporters 
 Contracts are included in the budget for which kickbacks or bribes were paid 
 Contracts are included in the budget that favour old employers 

Pre-bidding 
 Bidding document and terms of reference are designed to restrict competition and favour preselected 

providers 
 Bidding documents and terms of reference are designed in an unnecessary complex manner to 

obstruct monitoring of the contract 
 Grounds for direct contracting are abused (e.g. slicing the thresholds) 
 Insider trading in influence (e.g. receiving the Terms of Reference before other potential bidders do) 

Contract awarding 
 Decision-makers are biased (e.g. due to kickbacks, bribes, ideology, political affinity or conflict of 

interest) 
 Selection criteria are subjective which allows for biases in decision-making 
 Particular bidders are given preferential treatment through the exchange of confidential information 
 Particular bidders receive further clarification without sharing this information with other bidders 
 The bid evaluation is not made public 
 Unnecessarily high price as a result of limited or non-existent competition 

Contract implementation phase 
 Winning bidders deliver poor quality, for example to compensate for bribing costs 
 Those who check the quality of the delivered goods are the same as those who defined that quality 

(i.e. management and control of the management are in the same hands) 
 Contract renegotiation introduce substantial changes in the original contract 
 Contract renegotiation increases significantly the costs of the contract 
 Contract renegotiation is used, which contradicts the essence of having a bidding process 
 Changes in the orders are gradually introduced in order to avoid control mechanisms 
 False or inexistent claims are filed 
 Contract managers are bribed to look the other way 

Anti-corruption measures 

According to Arrowsmith, three principles are found in most regulatory systems on public 
procurement, namely: transparency, competition and equal treatment. The OECD identified so-called 
building blocks of public procurement to support good management and integrity.23 These include: 

23 OECD (2013). Building blocks of public procurement [WWW]. Available from: 
http://www.oecd.org/governance/procurement/toolbox/buildingblocksofpublicprocurement.htm#legal_framework [Accessed 
04/05/2013]. 
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 A legislative framework 
 Solid administrative infrastructure: necessary to manage relations with bidders in a sound 

way 
 Professional public procurement practitioners to whom procurement and guidelines are 

made available, established with their own involvement 
 A review and remedy system: identifying risks in the various points of the procurement 

procedure 
 Internal management control and audit systems 
 An independent external audit 
 Reinforcement of the parliamentary control on big infrastructure projects 

3.1.3 Definition of related concepts 

Integrity 

The OECD defines integrity as ‘the use of funds, resources, assets, and authority, according to the 
intended official purposes, to be used in line with  public interest’.24 This means that: ‘procurement 
procedures are transparent and promote fair and equal treatment of suppliers/bidders’; ‘procurement 
practitioners behaviour is in line with the public purpose of their organisation´; systems are in place 
to challenge procurement decisions, ensure accountability and promote public scrutiny’.  

Violation of integrity may lead to various forms of illicit behaviour: 

 Corruption 
 Fraud and theft of resources 
 Conflict of interest 
 Collusion 
 Abuse and manipulation of information 
 Discriminatory treatment in the public procurement process 
 Waste and abuse of organisational resources 

Transparency 

Transparency is considered a key tool to achieve the objectives of public procurement as discussed in 
section 3.1.1.2. It is considered most effective in the prevention of corruption. Arrowsmith, Linarelli 
and Wallace highlight that transparency implies publicity of contract opportunities as well as rules 
that govern each step in the procurement procedure (i.e. disclosure of award criteria). This allows for 
equality among all economic operators enabling them to sufficiently prepare their participation in 
the procedure. Further, transparency supports rule-based decision-making that limits the discretion 
of procuring entities or officers. Limiting discretion prevents poor decision-making and abuse. Finally, 
transparency allows for better verification and enforcement of rules. 

There is debate on the level of transparency needed. After all, the implementation of the principle 
bears costs, which could weaken procurement economic objectives. Open procedures could carry 
bigger costs in preparation and evaluation, which reflect on both the contracting authority and the 
economic operators. The public sector places high value on avoiding corruption but also on 
accountability in decision-making. Not only is the economic efficiency in procurement important, but 
also in the public sector the perceived legitimacy of public decisions. This legitimacy is fostered by 

24 OECD (2008). Enhancing integrity on public procurement: a checklist [WWW]. Available from: 
http://www.oecd.org/gov/41760991.pdf [Accessed 31/05/2013]. 
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due procedures in awarding public contracts even if due processes may represent more economic 
costs (i.e. less economic efficiency). 

Accountability 

Political and administrative accountability refers to responsibilities of the government, politicians and 
civil servants to the public through the legally established accountability mechanisms. Accountability 
is together with transparency key in developing strong procurement capacity.25 For example, this 
parts from the assumption that elected officials delegate decision-making power to procurement 
officials in order to achieve professionalism. After all, the latter has greater knowledge and experience 
as to what goods, services and works are required for the public and under which terms.26 Weak 
accountability in public procurement can first of all result in waste of resources, corruption, 
misconduct, etc. In addition, it distorts incentives of would-be providers to participate in public 
procurement given that weak accountability of officials renders bidders defenceless in case or 
arbitrariness in procurement decisions. Finally, weak accountability affects society as end-users of 
potential economically irrational procured goods, services and works. 

Competition 

Besides transparency, fair competition is considered an important tool to achieve the objectives of 
public procurement as discussed in section 3.1.1.2. Competition prevents corruption and 
discrimination. At the same time it affects the quality of procurement decisions and, more crucially, 
the final price of the goods or services procured because that price will be more adapted to actual 
market trends. Competition is essential in guaranteeing access of would-be bidders to public markets, 
fair treatment and equal opportunities. 

As with transparency, also the level of competition is debated. For example, open procedures could 
prevent long-term relationships to develop between an economic operator and the government. 
Long-term cooperation could be beneficial and incentivise better performance. Also, open 
procedures complicate bargain deals that governments can strike with economic operators. 
However, despite all economic inefficiencies that competitive procedures may bear, competition 
adds to legitimacy of public actions and decisions in procurement. 

3.2 PUBLIC PROCUREMENT IN THE EU 

The following section introduces the EU legislative framework (3.2.1), the state-of-play on the national 
level in the EU (3.2.2) and the relevant international rules on public procurement (3.3.3). The purpose 
of this section is to understand public procurement and its procedures. In other words, which 
procedures are in place to ensure the functioning of public procurement organised on the national, 
international and European level? 

This section is based on two preliminary observations: 

1.	 Public procurement is a public administration area where there is an acquis communautaire, 
with directives to be transposed into national law of Member States. This fact is quite unique 
because, generally, the public administration arrangements are left to the discretion of the 
Member States. This has practical consequences in that public procurement procedures and 

25 PROCUREMENT CAPACITY DEVELOPMENT CENTRE (2010). Accountability in public procurement – transparency and the role of civil 
society [WWW]. Available from: http://www.unpcdc.org/media/142496/story%20of%20an%20institution%20-%20accountability.pdf 
[Accessed 02/06/2013]. 
26 SOUDRY, O. (2007). A principal-agent analysis of accountability in public procurement [WWW]. Available 
from: http://www.ippa.org/IPPC2/BOOK/Chapter_19.pdf [Accessed 02/06/2013]. 
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arrangements have to be relatively homogeneous across the Member States in order to 
establish legal certainty for bidders across the Union. 

2.	 Public procurement is one of the main mechanisms for the functioning of the EU internal 
market, which is one of the main raisons d'être of the Union (free movement of goods and 
services). Corruption in public procurement may jeopardise the whole internal market policy. 

3.2.1 European Union legislative framework 

This section describes the EU legal framework established for public procurement. The most relevant 
EU directives will be discussed, namely the Classic Directive (3.2.1.1), the Utilities Directive (3.2.1.2), 
the Defence Directive (3.2.1.3) and the Remedies Directives (3.2.1.4). 

The EU Treaties provide the general principles applicable to public procurement law. The main 
articles are Article 34 TFEU on the free movement of goods within the EU; Article 49 TFEU on the right 
of establishment in another Member State; Article 56 TFEU on the right to provide services in another 
Member State; and Article 18 TFEU on the prohibition of all forms of discrimination on grounds of 
nationality. 

Directive 71/305/EEC was the first of a list that regulates public procurement on the EU level. 
Transparent and non-discriminatory procedures have been put in place since to ensure economic 
operators to ‘enjoy fundamental freedoms in the competition for public procurement contracts’.27 

The context against which public procurement unfolds has to be in line with principles of free 
movement of goods, the right of establishment, and the freedom to provide services. When contracts 
exceed certain amounts, EU coordination of national procedures is necessary in order to ensure 
competition and protect the functioning of the internal market. 

At the stage of drafting this report, the principal pieces of EU legislation are Directive 2004/18/EC for 
the public sector, Directive 2004/17/EC for contracts awards by utilities, Directive 2009/81/EC for 
contracts awards on defence and security and Directive 2007/66/EC on remedies. The Single Market 
Act prioritises the reform of EU public procurement legislation, hence the EC published two proposals 
in 2011 (COM(2011)896 and COM(2011)895) to replace the first two Directives. Further, the European 
Commission (EC) introduced a new Directive on concession contracts (COM(2011)897). This is 
expected to come into force by the end of 2013. 

Classic sectors´ public procurement 

Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the 
coordination of procedures for the award of public works contract, public supply contracts and public 
service contracts is of particular importance in the process and named the “Classic Directive”. It 
applies to public contracts deployed by a contracting authority for supplies, services and works.28 The 
scope of the Directive defines thresholds and excluded or reserved contracts. 

The thresholds are pre-established by the EC every two years and apply to public contracts estimated 
(excluding VAT) to be no less than 130.000 euros for public supply and service contracts awarded by 
central government authorities (ministries, national public establishments); 200.000 euros for public 
supply and service contracts awarded by other contracting authorities (covering certain products in 

27 EUROPA (2012). Public works contracts, public supply contracts and public service contracts [WWW].
 
Available from:
 
http://europa.eu/legislation_summaries/internal_market/businesses/public_procurement/l22009_en.htm [Accessed 02/06/2013].
 
28 The Classic Directive applies to public contracts in sectors other than the water, energy, transport and postal services sectors.
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the defence sector, research and development, telecommunications, etc.); and 5.000.000 euros for
 
works contracts. 

The excluded contracts refer to contracts covered by special sectors such as telecommunication 

network exploitation; contracts declared to be secret or affecting the interest of a Member State;
 
contracts after international agreements; and contracts concerning, for example, acquisition or rental 

of existing buildings, purchase, sale or transfer of financial instruments, service concessions, etc. 

Public contracting is subject to a set of rules defined as: 


 Contract award criteria 
 Publication and transparency rules 
 Technical specifications 
 Anti-fraud and corruption conditions 
 Traditional and electronic means of communication 
 Electronic auctions 

Contract award criteria are either based on the lowest price only or in combination with various 
linked criteria such as quality-price, technical merit, aesthetic and functional characteristics, 
environmental characteristics, etc. When these criteria are set, the contracting authority is to specify 
relative weighting. 

The EC has set standards to transparency and publication of information on public contracting. 
Overall this implies that a contracting authority informs the EC and/or publishes notices nationally. 
Essential is the timely notification of decision taken on contract awards. This should include grounds 
for not awarding contracts and, if requested by the economic operator, reasons for the rejection. 
The technical specifications set the characteristics of the required service, supply or material. 
Important is that these specifications do not create an unjustified obstacle to competition and that 
the contract delivers according to the needs of the contracting authority. 

Economic operators are subject to conditions that aim to check their economic and financial capacity, 
and technical and professional knowledge or abilities. These conditions aim to combat fraud and 
corruption and can exclude economic operators who have been found guilty of participating in a 
criminal organisation, money laundry, corruption or fraud. Further, economic operators may be 
excluded based on bankruptcy, prior convictions, grave professional misconduct, unpaid taxes or 
social security contributions or other false declarations.  

The Classic Directive also specifies different public procurement procedures, namely: 

 Open procedure 
 Restricted procedure 
 Negotiated procedure 
 Competitive dialogue 

Special sectors´ public procurement 

A second important piece of EU legislation is the Directive 2004/17/EC of the European Parliament 
and of the Council of 31 March 2004 coordinating the procurement procedures of entities operating 
in the water, energy, transport and postal services sectors. As with the “Classic Directive”, the so-
called “Utilities Directive” also applies to supplies, services and works. An important difference is that, 
in this case, an additional stakeholder can be involved, namely a public undertaking. The nature of 
the special sectors, often delivering primary public services, could result in a close collaboration 
between the contracting authority and the public undertakings. The prior tends to exercise a 
dominant influence over the latter, either through financial participation, ownership or governance. 
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The Directive particularly ‘aims to preserve equal treatment between public sector and private sector 
contracting bodies’.29 

The Utilities Directive applies to areas such as: 

 Service delivery to the public in connection to production, transport or distribution of gas, 
heat or electricity 

 Service delivery to the public in connection to production, transport or distribution of water 
 Water management activities, e.g. land drainage, irrigation, hydraulic engineering projects 

and sewage treatment 
 Service delivery to the public in transport by railway, bus, tramways, etc. 
 Postal services reserved under the terms of Directive 97/67/EC 
 Exploitation of a geographical area for exploring for or extracting oil, gas, coal or other solid 

fuels, as well as the provision of airports, ports, etc. 

If effective competition exists in the sector, they are no longer subject to the directive. The scope of 
the Directive defines thresholds and excluded or reserved contracts. 

The thresholds are pre-established by the EC every two years and apply to public contracts estimated 
(excluding VAT) to be no less than 400.000 euros in case of supply and service contracts and 
5.000.000 euros for works contracts.  The excluded and reserved contracts are those dealing with, for 
example, works and service concession in the sectors, secret contracts that require special security 
measures or are pursuant to international rules, contracts awarded in the fields of defence and 
security covered by Directive 2009/81/EC, etc. 

The rules applicable to the contract are similar to the rules explained above for the Classic Directive. A 
difference is that in case of special sectors, the contracting authority can reject tenders that are 
abnormally low, for example because the tenderer obtained state-aid which was granted illegally. 
Also, tenders that contain products amounting to over 50% of its value, which originate in third 
countries without EU market access agreements. The public procurement procedures are similar to 
the one for the Classic Directive. A difference is that, in case of special sector, no competitive dialogue 
has been introduced. 

Defense sector public procurement 

A third important piece of EU legislation is Directive 2009/81/EC of the European Parliament and of 
the Council of 13 July 2009 on the coordination of procedures for the award of certain works 
contracts, supply contracts and service contracts by contracting authorities or entities in the fields of 
defence and security, and amending Directives 2004/17/EC and 2004/18/EC. It applies to public 
contracts in the fields of defence and security for works, supplies and services related to military or 
sensitive equipment. The 2005 Green Paper on defence procurement highlighted the importance of 
creating a European market for defence equipment (EDEM). 

The threshold for defence procurement is set for 400.000 euros for supply and service contracts (excl. 
VAT) and 5.000.000 in case of works contracts. The Directive excludes contracts governed by 
procedures pursuant to an international agreement, contracts involving exchange of secret 
information, intelligence services, foreign missions, etc. 

The procedures available for the defence sector are the restricted and negotiated. The open 
procedure is excluded, but Member States may use competitive dialogue in the case of particularly 
complex contracts. Besides, the Directive allows for framework contracts not exceeding the duration 
of 7 years.  The rules for transparency state that contracting authorities may publish prior information 

29 EUROPA (2012). Ibid. 
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notice on their buyer profiles or on Tenders Electronic Daily, the EU procurement database. However, 
the authorities are obliged to publish contract notices on TED, except for exceptional negotiated 
procedures without publication of a contract notice.  

As many EU Member States are also NATO (North Atlantic Treaty Organisation) members, it is worth 
reminding that NATO has been elaborating several guidelines and policy papers on procurement in 
defence, notably its Building Integrity Compendium.30 The Geneva Centre for the Democratic Control 
of the Armed Forces (DCAF), in a close cooperation with NATO, has also been active in trying to 
enhance the parliamentary control over defence procurement, including by the European 
Parliament.31 One conclusion is that defence-related procurement should follow the general 
procurement rules and principles except in those areas directly related with weaponry, munitions and 
very specific military technology. 

Remedies directives 

The Remedies Directives32 have as a main objective the national review systems, imposing some 
common standards intended to ensure that rapid and effective means of redress are available in all 
EU countries in cases where bidders consider that contracts have been awarded unfairly. Before 2007 
there were two remedies directives: Remedies Directive for the utilities sector (Directive 92/13/EEC) 
and Remedies Directive for the public sector (Directive 89/665/EEC).  

The above directives were substantially amended by Directive 2007/66/EC, which introduced two 
main features. The first feature is a ‘standstill period’, meaning that contracting authorities need to 
wait for at least 10 days after deciding who has won the public contract and before the contract can 
actually be signed. This period gives  bidders time to examine the decision and decide whether to 
initiate a review procedure. The second feature is more stringent rules against illegal direct awards of 
public contracts. National courts will be able to render these contracts ineffective if they have been 
illegally awarded without transparency and prior competitive tendering. The basic objective of the 
amendment was to improve the national review procedures that businesses can use when they 
consider that a public authority has awarded a contract unfairly. 

3.2.2 Member State state-of-play 

This section describes the state-of-play of EU Member States in the transposing of the EU legal 
framework on public procurement. 

The EU Treaties foresee the EC to monitor and verify correct implementation of EU law into national 
law. The responsibility to implement correctly lies with the Member States. Article 258 TFEU and 
Article 260 TFEU give the EC the role as watchdog and allow the regulatory body to bring the case to 
the Court of Justice of the European Union. As a result, in 2012 the EC published for the first time the 
Annual Public Procurement Implementation Review, which monitors across the EU the application of 
the procurement rules.33 Further, an initiative of the European Anti-Fraud Office (OLAF) to develop an 

30 NATO (2010). Building Integrity and Reducing Corruption in Defence: A Compendium of Best Practices [WWW]. Available
 
from: http://www.nato.int/nato_static/assets/pdf/pdf_topics/20120607_BI_Compendium_EN.pdf [Accessed 09/06/2013].
 
31 VAN EEKELEN, W. (2005). The Parliamentary Dimension of Defence Procurement [WWW]. Available from:
 
http://www.dcaf.ch/Publications/Parliamentary-Control-of-Military-Missions [Accessed 09/06/2013].
 
32 EUROPEAN COMMISSION (2012). Remedies [WWW]. Available from:
 
http://ec.europa.eu/internal_market/publicprocurement/infringements/remedies/index_en.htm  [Accessed 13/06/2013].
 
EUROPEAN COMMISSION (2007). Public procurement: Commission welcomes adoption of Directive improving rights of rejected bidders
 
[WWW]. Available from: http://europa.eu/rapid/press-release_IP-07-1700_en.htm?locale=en [Accessed 13/06/2013].
 
33 EUROPEAN COMMISSION (2012). Annual Public Procurement Implementation Review
 
2012 [WWW]. Available from:
 
http://ec.europa.eu/internal_market/publicprocurement/docs/implementation/20121011-staff-workingdocument_en.pdf   [Accessed 
  
12/06/2013].
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EU Evaluation Mechanism in the area of Anti-Corruption will strengthen focus on application of 
procurement rules and identification and reducing costs of corruption in procurement involving EU 
funds. These EU initiatives are an important step forward in the mapping of the impact of corruption 
on public procurement. While at the stage of drafting this report consistent information on the 
impact of corruption on public procurement is missing, these initiatives are expected to change this 
for the future. Until that moment, this report can merely outline the state-of-play of EU Member 
States.34 

Legislative instruments used to transpose EU law into national law are similar across the EU Member 
States with the government proposing a draft law and parliaments approving this. Most commonly 
the Ministry of Finance or Economics is responsible for transposing the EU directives on public 
procurement. The Classic, Utilities and Remedies Directives have been mostly transposed by means of 
a unique legislative act covering all directives. Contracting authorities are generally responsible for 
implementing the procedures while central procurement bodies coordinate and harmonise efforts. 
An example is the Dutch government agency PIANOo.35 

Internal and external audit offices supervise procurement procedures. These primarily focus on 
legality, accounting rules, financial efficiency and efficacy. Either specialised independent 
procurement bodies (Lithuania and Poland) or supreme audit bodies are used (Italy, Spain). Bodies set 
up to supervise awarding of contracts and especially the execution of contracts are used to ensure 
compliance with transparency and competition principles. These bodies can sometimes impose 
sanctions or make non-binding recommendations.  

Most countries have central purchasing bodies in place. Such bodies use framework contracts to 
supply administrations with certain goods and services. The main focus of these bodies is to 
rationalise expenditure through transparent and efficient procedures and to force price reductions 
through massive purchasing of highly consumed commodities by public administrations.36 An 
example is the Finnish body Hansel Ltd. 

The Remedies Directive has had significant impact on the use of review systems across the Union.37 

Most countries use judicial reviewing, either administrative or civil in nature. Various countries (such 
as Spain, Denmark, Finland, Poland) use specific non-judicial review bodies on public procurement. In 
almost all EU countries the review bodies can suspend or cancel the decisions relating the award 
procedures. At the time of contractual review some countries can use nullification (ex tunc or ex nunc) 
or use alternative sanctions such as financial penalties or shortening of duration of contracts. 

3.2.3 International rules on procurement 

This section provides an overview of the international procurement standards developed by 
international organisations. First the United Nations Convention against Corruption (3.2.3.1) will be 
discussed, followed by the OECD Anti-Bribery Convention (3.2.3.2), the G20 Anti-Corruption Plan 
(3.2.3.3) and World Trade Organisation agreements on public procurement (3.2.3.4). Special emphasis 

34 The information used to outline the state-of-play originates from the European Commission´s Annual Public Procurement 
Implementation Review 2012 and The Comparative survey on the national public procurement systems across the PPN of the Authority for 
the Supervision of Public Contracts and the Department for the co-ordination of European Union Policies 
35 PIANOo (2013). About Piano [WWW]. Available from: http://www.pianoo.nl/about-pianoo [Accessed 08/06/2013]. 
36 OECD (2011). Centralised Purchasing Systems in the European Union [WWW]. Available from: 
http://www.oecdilibrary.org/governance/centralised-purchasing-systems-in-the-european-union_5kgkgqv703xw
en;jsessionid=gvfxxfbfq5ji.xoecd-live-01 [Accessed 05/06/2013].
 
37 OECD (2007). Public Procurement Review and Remedies in the European Union [WWW]. Available from: 

http://www.oecdilibrary.org/governance/centralised-purchasing-systems-in-the-european-union_5kgkgqv703xw
en;jsessionid=gvfxxfbfq5ji.xoecd-live-01 [Accessed 05/06/2013]. 
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will lie on the role of the EU as global economic trade partner and pioneer in international 
procurement standards. 

UNCAC 

The United Nations Convention against Corruption is one of the most important international treaties 
against corruption. Adopted in October 2003 by the UN General Assembly it bounds more than 160 
countries to a framework aimed at harmonizing anti-corruption efforts across the globe. Most 
importantly, the UNCAC recognizes preventive and punitive measures and addresses the cross-
border nature of the problem. The four highlights of the international convention are: prevention, 
criminalization, international cooperation and asset recovery.38 

UNCAC promotes model preventive measures directed at the private and public sector. Such 
measures call for States to ensure that public services are efficient, transparent and that recruitment is 
based on merits rather than political affiliation. Public officials should be subject to codes of conduct 
and rules concerning financial disclosure. Besides, these rules should be controlled and disciplinary 
measures put in place to ensure compliance. UNCAC also specifies the need to promote transparency 
and accountability in matters of public financing, especially relating vulnerable areas such as the 
judiciary and public procurement. 

UNCAC requires States to establish criminal and other offences to cover the wide range of corrupt 
acts, such as bribery, embezzlement, influence peddling and concealment of proceeds of corruption. 

Article 9 of UNCAC is dedicated to ‘public procurement and management of public finances’.39 On 
public procurement it states that States shall ‘take the necessary steps to establish appropriate 
systems of procurement, based on transparency, competition and objective criteria in decision-
making, that are effective, inter alia, in preventing corruption’. 

OECD Anti-Bribery Convention 

On 17 December 1997, the Convention on Combating bribery of Foreign Public Officials in 
International Business Transactions (OECD Anti-Bribery Convention) was signed.40 The convention 
encourages sanctions against bribery in international business transactions carried out by companies 
in the member countries. The idea behind this was that large bribes were paid by big western 
multinationals in developing countries creating an unequal level playing field for international 
business. The signatories are required to criminalize the act of bribing foreign public officials. An 
important recommendation is to sanction bribe payers with ‘temporary or permanent disqualification 
from participation in public procurement’. 

G20 Anti-Corruption Action Plan 2010 

In 2010, the G20 leaders established the Anti-corruption Working Group and endorsed the first Anti-
Corruption Action Plan. Fighting corruption in public procurement is reckoned to be an important 
aspect, but no concrete measures are proposed. The commitment states that an objective is ‘ensuring 
we have in place systems of procurement based on transparency, competition and objective criteria 
in decision-making to prevent corruption’. Nonetheless, in a common position paper of March 5th 

2013, the G20 presents some concrete measures. For example, it states that ‘G2o governments should 

38 UNITED NATIONS (2004). Convention Against Corruption [WWW]. Available from:
 
http://www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026_E.pdf [Accessed 4/06/2013].
 
39 UNITED NATIONS (2004). Ibid.
 
40 OECD (1997). Anti-Bribery Act [WWW]. Available from: http://www.oecd.org/corruption/oecdantibriberyconvention.htm [Accessed
 
04/06/2013].
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adopt and urge all governments to promptly enact the standards for procurement and public 
financial management, consistent with Article 9 of the UNCAC and the OECD Principles on Enhancing 
Integrity in Public Procurement.’ 

WTO 

The relevance for the international context lies in the importance of government procurement for 
domestic and foreign suppliers. Despite this, important international trade agreements, such as the 
General Agreement on Tariffs and Trade (GATT, 1947) and the General Agreement on Trade in 
Services (GATS, 1995), exclude public procurement. Nonetheless, countries have repeatedly 
addressed the issue resulting in: 

 The Government Procurement Agreement (GPA) 
 The negotiation on government procurement in services following Article XIII: 2 of GATS 
 The work on transparency in government procurement in the Working Group established by 

the Singapore Ministerial Conference in 1997 

The first GPA was signed in 1979 and entered into force on 1 January 1981. After broadening the 
scope of the agreement, in 1994 the members signed the new GPA, including also purchases by sub-
central governments as well as the construction services sector. In 2012, the Decision on the 
Outcomes of the Negotiations under Article XXIV: 7 of the GPA (GPA/113) was adopted by political 
decision. The agreement aims to open business to international competition. It is a multilateral 
agreement with 4241 members and includes general rules and obligations as well as schedules of 
national entities in each member state whose procurement is subject to the GPA. 

The GPA is grounded on the notion that procurement systems have significant impact on the efficient 
use of public funds, which in turn affects good governance and influences the public confidence in 
government. The principal requirements for public procurement are value for money, public access 
to information and fair competition. 

The GATS does not subject members to obligations on market access or non-discrimination in public 
procurement. However, Article XIII does stipulate that there shall be multilateral negotiations on this 
issue. So far, WTO Members hold different views as to how to interpret the scope of the mandate for 
negotiations. Some believe that this involves market access and non-discrimination, including 
transparency, while others do not. At this stage, the recommendation to the WTO Members is to 
‘engage in more focused discussions and in this context put greater emphasis on proposals by 
Members, in accordance with Article XIII of the GATS’.42 

The Working Group on Transparency in Government Procurement analysed issues relating a potential 
agreement on transparency in government procurement. This included four areas: 

1. Definition, scope and coverage; 
2. Access to information and procedural matters;  
3. Compliance mechanisms; 
4. And issues related to developing countries.  

41 The members are: the EU27, Armenia, Canada, Hong Kong (China), Iceland, Israel, Japan, Korea, Liechtenstein, the Kingdom of the 
Netherlands with respect to Aruba, Norway, Singapore, Switzerland, Chinese Taipei and the United States. Members with an observer status 
are: Albania, Argentina, Australia, Bahrain, Cameroon, Chile, China, Colombia, Croatia, Georgia, India, Jordan, the Kyrgyz Republic, Moldova, 
Mongolia, New Zealand, Oman, Panama, Kingdom of Saudi Arabia, Sri Lanka, Turkey and Ukraine. Besides, four intergovernmental 
organizations have an observer status in the WTO Committee on Government Procurement (the GPA´s administrator´s body), namely the 
International Monetary Fund (IMF), the International Trade Centre (ITC), the Organization for Economic Co-operation and Development 
(OECD), and the United Nations Conference on Trade and Development (UNCTAD). Nine WTO countries are negotiating entry to the 
agreement, namely: Albania, China, Georgia, Jordan, Kyrgyz Republic, Moldova, Oman, Panama and Ukraine. 
42 WORLD TRADE ORGANIZATION (2005). Annexes Hong Kong Ministerial Declaration [WWW]. Available from: 
http://www.wto.org/english/thewto_e/minist_e/min05_e/final_annex_e.htm#annexc4b [Accessed 03/06/2013]. 
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Of particular interest are the areas on access to information and on compliance mechanisms. The 
former discusses issues relevant for a possible agreement and relating transparency in procurement 
such as: 

 Procurement methods 
 Publication of information on national legislation and procedures 
 Information on opportunities, tendering and qualification procedures 
 Time-periods 
 Transparency of decisions on qualification 
 Transparency of decisions on contract awards 

The latter deals with remedies such as Domestic Review Procedures and the WTO Dispute Settlement 
Procedures. 

3.3 POLITICAL CORRUPTION 

The following section starts by focusing on understanding the impact of corruption in public 
procurement at the EU level, including information on the cost issue (3.3.1). After this, the weaknesses 
in public procurement processes (3.3.2) will be identified, followed by a section on specific challenges 
for fighting corruption at the interface of political decision-makers and administration of public funds 
(3.3.3). Finally, an analysis will be provided of the measures taken to address corruption in public 
procurement (3.3.4). The section will include a generic description and analysis, illustrated with 
examples. 

3.3.1 Costs of corruption at the EU level 

This section aims to understand the size of the problem of corruption in public procurement. In other 
words, what are the costs of corruption in public procurement at the EU level and to which extent is 
corruption a problem in public procurement on the national, international and European level? 
The costs of corruption are difficult to measure. Nonetheless, it is widely recognised that the impact 
of corruption is large. It can cost lives, people’s freedom, health and money. Four categories are 
commonly identified: 

 Political costs (3.3.1.1) 
 Social costs (3.3.1.1) 
 Environmental costs (3.3.1.2) 
 Economic costs (3.3.1.3) 

Over the last two decades, corruption has become an increasingly important topic on the 
international agenda, and especially the important role of corruption in preventing development has 
generated strong demand of establishing reliable indicators to measure the scale of the problem. The 
complexity of the problem obstructs establishing straightforward economic indicators for 
measurement. Instead, more elaborated constructions are needed, based on often subjective 
inputs.43 

Three different approaches dominate the attempts to measure corruption: 

 Collection of views of stakeholders such as businesses, public officials, civil society and 
citizens; 

 Assessments of national institutional systems which provides for information on weaknesses 
and strengths in preventing corruption; 

43 URRA, F. (2007). Assessing Corruption - An Analytical Review of Corruption Measurement and its Problems: Perception, Error and Utility. 
Edmund A. Walsh School of Foreign Service: Georgetown University. 
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 Audits of particular projects in which concrete anomalies can be identified. 
The most objective measurements are for example experience-based surveys in which stakeholders 
are asked about their experiences with corruption. Also, comparing individual public procurement 
projects can generate significant objective measurement of corruption, for example between regions. 
Opinion-based surveys and polls are more subjective in which stakeholders are asked about 
perceived levels  of  corruption. The fact that this is subjective does not  necessary mean it is not  
important. For example, a high perception of corruption can affect popular trust of citizens in political 
and government institutions. 

Political and social costs 

Corruption and abuse of power by the political representatives challenge the rule of law and quality 
of democracy. It delegitimises public institutions, affecting the quality of government. It is considered 
that achieving quality of government is the foundation to ensure a solid rule of law and with this a 
society with low levels of corruption and, finally, democratic quality.44 

Corruption erodes the social fabric of society. High popular perception of corruption undermines 
trust of citizens in the political system and delegitimises its institutions. Surveys in Europe45 show 
decreasing or fluctuating trust in politics and an increasing perception of corruption. This trend is 
closely linked to the sense of immorality. In many developed countries it seems that a majority 
believes that most members of their society, and in particular those in power, do not comply with the 
formal norms and act corrupt to obtain privileges that most do not receive. A sense of impunity could 
generate a strong incentive for citizens to breach norms. Recent studies do indeed indicate that 
perception of corruption correlates with institutional and interpersonal distrust, while this at the 
same time undermines the culture of legality.46 In other words, high perception of corruption means 
less interpersonal and institutional trust and a risk of higher public tolerance of legal disobedience. 

Corruption deteriorates society’s social fabric and favours more corruption. The departing point or 
threshold, after which this deteriorating process is initiated, still has to be empirically determined. 
Further, research shows that opacity in combination with weak accountability generates a higher 
perception of corruption. The behaviour of politicians is what influences popular perception the 
most. Subsequently, if one wishes to lower this perception, transparency should be improved and 
accountability strengthened (especially of the political class). Serious anti-corruption measures could 
be a first step. 

Environmental costs 

Natural resources and the environment are particularly vulnerable for corruption considering there is 
the conflict between private interests in revenue coming from natural resources and public interest in 
a healthy environment.47 Areas such as urban development and environmental corruption involve 
primarily governmental institutions. The granting of building permits and classification of land are 
areas vulnerable for corrupt practices. For example, a mayor receives a bribe to classify a terrain as 
equipped for construction while in fact this area should be protected due to fragile wildlife. Studies 
conducted on the causes of environmental damage due to urban development point to institutions 
basing development on cost-benefit analysis instead of looking at the physical impact of 

44 ROTHSTEIN, B. (2011) The Quality of Government. The University of Chicago Press, Chicago.  

ALEXANDER, A.C., INGLEHART, R., WENZEL, Ch. (2012): International Political Science Review, vol. 33 (1): 41-62. 

45 EUROPEAN COMISSION (2013). [WWW]. Available from: http://ec.europa.eu/public_opinion/index_en.htm [Accessed 11/06/2013].
 
46 VILLORIA, M., RYZIN VAN, G., LAVENA, C. (2013). Social consequences of government corruption: A study of institutional disaffection in
 
Spain. Public Administration Review Volume 73, Issue 1, pages 85–94.
 
47 WINBOURNE, S. (2002). Corruption and the environment [WWW]. Available from: http://pdf.usaid.gov/pdf_docs/PNACT876.pdf [Accessed
 
11/06/2013].
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construction. In other words, rather than looking at damages to the environment in economic terms, 
urban planners tend to look at economic benefit from construction against physical impact of 
destruction. 

Addressing corruption in the environmental sector includes a combination of law enforcement, 
prevention and sustainability. For example, urbanisation in coastal areas could cause serious damage 
to wetlands, dunes and coastal lagoons resulting in erosion and loss of ecosystems. Studies 
conducted by the United Nations show examples in which sustainable coastal management could 
actually benefit business and ecosystems. 

Financial / Economic costs48 

While the scale of corruption is often seen as impossible to measure, many international 
organisations are attempting to develop measurement approaches and collect data in order to make 
rough estimations of the magnitude of the problem. Data is collected on bribes paid through 
worldwide surveys of businesses, but also governance and anti-corruption perception surveys. 
However, attempting to measure the quantity of bribes alone does not include large sums of public 
money embezzled, theft or misuse of public resources. 

The World Bank estimates that the annual worldwide bribery is about 1 trillion US dollars. When 
looking at public procurement, the development bank estimates that around 200 billion dollars on a 
yearly basis is paid in bribes. This means that the overall annual volume of procurement affected by 
bribery amount to an estimated 1,5 trillion US dollars. 

Businesses prosper in low corrupt environments. This could make a difference of 3% annual growth 
for businesses. The impact of corruption on foreign investor´s choices is especially relevant. It affects 
the investor´s choice of entry into the host country when wanting to participate in public 
procurement. For example, corruption makes local bureaucracy less transparent. This would suggest 
that a safer approach is setting up a joint-venture rather than a subsidiary. This allows an investor to 
use a local partner that understands the country´s bureaucratic red tape. At the same time, a corrupt 
environment decreases the investor´s protection of assets. After all, the probability that disputes 
between the foreign investor and the domestic partners are adjudicated fairly decreases.49 Corruption 
could therefore deter investors from entering into ventures in corrupt business environments. On top 
of that, strong extra-territorial anti-bribery legislation, such as the United States Foreign Corrupt 
Practices Act, obliges foreign investors to ensure thorough compliance when doing business abroad. 
Investment barriers also have effects on the success in attracting EU funding. Countries with higher 
corruption levels are less successful in attracting funding, spending this and getting reimbursed by 
the EU.50 

Corruption in public procurement includes the risk that public expenditure is directed towards 
individual projects favouring private contractors and this way obstructing social investment in areas 
favouring public interest, such as health care. This is confirmed by data presented by Alina Mungiu-
Pippidi in a policy paper for the European Parliament in 2013. The data shows that countries 
perceived as more corrupt have lower government expenditure on health care and higher 
government investment in capital formation. On top of this, the health care sector is reckoned to be 
particularly vulnerable to corruption. Under spending could fuel related problems. In other words, 

48 Note that this section outlines the various methods used to measure the economic costs of corruption in EU funding.
 
49 SMARZYNSKA, B., WEI, S. (2000). Corruption and Composition of Foreign Direct Investment: Firm-Level Evidence [WWW]. Available from:
 
http://www.brookings.edu/~/media/research/files/papers/2000/10/01macroeconomics%20smarzynska/20001001 [Accessed 11/06/2013].
 
50 MUNGIU-PIPPIDI, A. (2013). The good, the bad and the ugly: Controlling corruption in the European Union [WWW].
 
Available from: http://www.againstcorruption.eu/wp-content/uploads/2013/03/ANTICORRP-Policy-Paper-on-Lessons-Learntfinal.pdf
 
[Accessed 02/06/2013].
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corruption could generate increased government expenditure in capital formation given that corrupt 
officials tend to channel funds to projects that benefit private interest. As a consequence there is less 
room for sufficient government expenditure in social welfare, affecting areas such as health care and 
increasing risks of corruption. In case countries have excessive expenditure in capital formation and in 
social expenditure, budget deficits could occur. 

Public procurement constitutes large part of government spending throughout the EU. This in itself 
highlights potential risks for financial damage given the large sums involved. However, the amount of 
spending is not necessarily an indicator for more corruption. In fact, corruption opportunities seem to 
rather be fuelled by the absence of adequate constraints.51 For example, in case overspending due to 
corruption creates deficits, an effective tax collection system could minimise damages.  However, 
data shows that tax collection is weak in countries perceived more corrupt. Absence of adequate 
constraints is therefore facilitating tax evasion. The study conducted by Mungiu-Pippidi estimates 
that 323 billion euros, twice the EU yearly budget, failed to be collected across the Union in 2010.52 

3.3.2 Weaknesses in the public procurement process 

So far, the report addressed standards and measurement systems of corruption in procurement on 
the national, international and EU level. Based on this, the impact and costs of corruption in 
procurement at the EU level has been described. The following section will focus on understanding 
the weaknesses in the public procurement processes; in other words, look at where corruption could 
enter EU procurement. The identification of weaknesses will be done according to the structure of the 
procurement process, namely the pre-bidding phase (3.3.2.1), bidding phase (3.3.2.2) and the post-
bidding phase (3.3.2.3). Also, a separate section is included on the exceptions applicable to 
competitive procedures (3.3.2.4). Following this structure will allow us to cross-check the weaknesses 
with the measures taken to confront corruption and highlight which areas can be strengthened. 

Challenges that face public procurement can be addressed by legislative means. Regulation on public 
procurement, for example, tends to focus on the bidding process while contract law applies to the 
post-bidding phase. This generates a certain level of transparency, less found in other areas of public 
procurement, such as the pre-bidding phase. However, one key component is understanding the 
political influence on this sector. Political interference in public procurement is an apparent challenge 
throughout the entire procurement cycle. While this section will focus on specific risks in the 
procurement processes, the next chapter (3.3.3) will address the general challenges concerning 
political corruption. 

Pre-bidding phase 

The pre-bidding phase is particularly vulnerable for corruption due to the influence of external actors 
such as politicians, consultants and lobbyists.53 According to the OECD, the most common risks 
include:54 

51 MUNGIU-PIPPIDI, A. (2013). The good, the bad and the ugly: Controlling corruption in the European Union [WWW].
 
Available from: http://www.againstcorruption.eu/wp-content/uploads/2013/03/ANTICORRP-Policy-Paper-on-Lessons-Learntfinal.pdf
 
[Accessed 02/06/2013].
 
52 MUNGIU-PIPPIDI, A. (2013). The good, the bad and the ugly: Controlling corruption in the European Union [WWW].
 
Available from: http://www.againstcorruption.eu/wp-content/uploads/2013/03/ANTICORRP-Policy-Paper-on-Lessons-Learntfinal.pdf
 
[Accessed 02/06/2013]. p. 15
 
53 TRANSPARENCY INTERNATIONAL (2006). Curbing corruption in Public Procurement [WWW]. Available from:
 
http://www.transparency.org/whatwedo/pub/handbook_for_curbing_corruption_in_public_procurement  [Accessed 

27/05/2013].
 
54 OECD (2009). OECD principles for integrity in Public Procurement [WWW]. Available from:
 
http://www.keepeek.com/Digital-Asset-Management/oecd/governance/oecd-principles-for-integrity-in
publicprocurement_9789264056527-en [Accessed 27/05/2013]. 
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Table 3 Corruption risks in the pre-bidding phase 

Lack of adequate needs assessment, planning, and budgeting of public procurement 
 The lack of adequate needs assessment, deficient business cases, poor procurement planning 
 Failure to budget realistically, deficiency in the budget 
 Procurement is not aligned with the overall investment decision-making process in departments 
 Interference of high-level officials in the decision to procure 
 Informal agreement on contract 

Requirements that are not adequately or objectively defined 
 Technical specifications 

o Tailored for one bidder 
o Vague or not based on performance requirements 

 Selection and award criteria 
o Not clearly and objectively defined 
o Not established and announced in advance of the closing of the bid 
o Unqualified companies being licensed, for example through the provision of fraudulent tests 

or quality assurance certificates 
Inadequate of irregular choice of the procedure 
 Lack of procurement strategy for the use of non-competitive procedures based on the value and 

complexity of the procurement which creates administrative costs 
 Abuse of non-competitive procedures on the basis of legal exceptions 

o Contract splitting in order to remain below monetary thresholds from which public 
competition is mandatory 

o Abuse of the “extreme urgency” clause to avoid competitive tendering 
o Abuse of other exceptions to competition based on a technicality or exclusive rights 
o Untested continuation of existing contracts 

Timeframe for the preparation of the bid is insufficient or not consistently applied across bidders 
 A time frame that is not consistently applied for all bidders, for example, information disclosed earlier 

for a specific bidder 
 A time frame that is not sufficient for ensuring a level playing field 

Bidding phase 
The most common risks at the bidding process are: 

Table 4 Corruption risks in the bidding phase 

The invitation to bid 
 Information on the procurement opportunity is not provided in a consistent manner 
 Absence of public notice for the invitation to bid 
 Sensitive or non-public information disclosed 
 Lack of competition or in some cases collusive bidding that leads to inadequate process or even illegal 

price fixing 
The awarding of the contract 
 Conflict of interest and corruption in: 

o The evaluation process (e.g. familiarity with bidders over the years, personal interests such as 
gifts or additional/secondary employment, no effective implementation of the four-eyes 
principle, etc.) 

o The approval process: no effective separation of financial, contractual and project authorities 
in delegation of authority structure 

 Lack of access to records on the procedure 

Post-bidding phase 
The most common risks at the post-bidding phase are:  
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Table 5 Corruption risks in the post-bidding phase 

Contract management 
 Failure to monitor performance of contractor, in particular lack of supervision over the quality and 

timing of the process, that results in: 
o Substantial change in contract conditions to allow more time and higher prices for the bidder 
o Product substitution or sub-standard work or service not meeting contract specifications 
o Theft of new assets before delivery to end-user or before being recorded in the asset register 

 Subcontractors and partners are chosen in a non-transparent way, or not kept accountable 
Order and payment 
 Deficient separation of duties and/or lack of supervision of public officials 

o False accounting and cost misallocation or cost migration between contracts 
o Late payments of invoices, postponement of payments to have prices reviewed to increase 

the economic value of the contract 
o False or duplicate invoicing for goods and services not supplied and for interim payments in 

advance of entitlement 

Exceptions to competitive procedures 

Apart from open procedures, several alternatives are defined such as restrictive and selective 
procedures as well as negotiated/limited procedures and competitive dialogue that can be used 
under strict conditions. Exceptions to competitive procedures are based on the specific nature of the 
contract (e.g. with technical or artistic qualifications), value of the contract, commodity trading, 
extreme urgencies and national security. Limiting competition on itself constitute a risk for 
irregularities which means special attention should be given to ensuring integrity. 

3.3.3 Procurement challenges of public funds 

The ability of a public procurement system to meet its objectives is influenced by various factors, i.e. 
the market forces; internal forces, legal and socio-economic factors; and the political environment.55 

The latter is of particular interest when analysing corruption in public procurement. It concerns the 
involvement in democracy of many different actors from the private and public sector with different 
interests, beliefs and objectives. These actors, for example, aim to influence legislative processes that 
change procurement laws, as well as their implementation. Also, actors try to influence the ‘budget 
authorization and appropriations processes’ resulting in compromises between political actors, 
procurement officials and private economic operators.56 These relations could involve political 
pressure on decisions taken by procurement officials or private economic operators lobbying political 
actors to influence contract allocation. 

The following section discusses challenges identified at the interface of political decision-makers, 
procurement officials and private economic operations. First, challenges in public-private 
cooperation are addressed (3.3.3.1), followed by the qualification of civil servants and politicians 
(3.3.3.2). After this, challenges in political party financing (3.3.3.3) and lobby activities (3.3.3.4) are 
discussed. Finally, special attention will be given to the role of supranational organisations in public 
procurement (3.3.3.5). 

55 THAI, K.V. (2001) Public procurement re-examined . [WWW]. Available from: http://ippa.org/jopp/download/vol1/Thai.pdf  [Accessed 
10/06/2013]. 
56 Ibid. p.35 
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Challenges of public-private cooperation 

Managing complex economic sectors, such as energy and health care, through public-private 
partnerships is a frequently chosen method in EU Member States. Allowing private players to take 
part in these sectors could generate more economic efficiency given that slow public bureaucracy is 
substituted for fast profit seeking/business management. However, the specific services provided do 
not always lend themselves to market competition involving private players. For example, public 
utilities such as water management are essential for the wellbeing of the public and its distribution 
cannot be arbitrary. Bad governance could obstruct basic service delivery and have significant impact 
on the public trust and welfare. As a consequence there is political interest in the good functioning of 
these sectors; hence governments resort to a form of interference in the markets. 

Limiting competition in utilities markets might be necessary but this comes with the risk of undue 
influence on regulatory decisions by the private sector that would want to influence these decisions. 
Excessive private influence could result in decisions taken based on private rather than public 
interests, so-called regulatory capture. This capture could occur before or after the laws have been 
designed. In case the political elites are involved in securing the private interest, state capture is at 
risk. More on this notion can be found in section 3.3.3.2. As a consequence of the eminent risk of 
governance failure in case of private-public partnerships, there is need for solid procedures. 
Supranational institutions such as the EU could address this issue.  

Concession contracts are a useful tool to balance the political sensitivity of public utilities service 
delivery with the opportunity to let the free market generate welfare. Its use allows for regulating an 
economic sector in order to protect consumers. However, the concession market is not unfamiliar 
with irregularities involving undue political influence and collusion. The EC identified various sectors 
vulnerable for breaches in competition laws, such as the financial, pharmaceutical, energy and 
telecommunications sectors.57 Their vulnerability lies in the fact that often some form of government 
interference is desired. First of all, the concession markets, being economies of scale, do not 
necessarily benefit from competition. Secondly, their provided services are essential to society and, 
thirdly, capital investment could depend largely on public funding. 

For public procurement of utilities, transparency is important but above all professionalism to ensure 
that long-term concession contracts are properly managed. Procurement officials need to manage 
complex processes, where close collaboration with the private sector is protracted and the risk of 
collusion increases. As a result, authorities have established specific controls, training and integrity 
mechanisms, such as codes of conduct, to guide officials and prevent corruption. At the same time, 
the private stakeholders involved in providing public services need to uphold the expectations of the 
people. In order to meet these expectations, quality needs to be delivered and potential reputation 
risks avoided. Consequently, companies have increasingly introduced integrity standards, such as 
codes of conduct, whistleblowing and other compliance mechanisms. 

Challenges facing procurement officials and elected officials 

The role of procurement officials became more complex with the increasing importance of public 
procurement. While initially the role was limited to facilitating a business transaction, now 
procurement officials are managing the entire process from the needs assessment to contract 
management and payment. Increasingly, centralised authorities are responsible for managing new 
technologies and for dissemination of knowledge on good practice in procurement. 

57 EUROPEAN PARLIAMENT  Competition: Antitrust Sector Inquiries. [WWW]. Available from: 
http://ec.europa.eu/competition/antitrust/sector_inquiries.html [Accessed 3/06/2013]. 
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Research identifies various challenges for public procurement officials.58 First of all, officials manage 
public procurement in an environment in which trade agreements allow for domestic and foreign 
companies to participate. In other words, they are requested to promote national economic 
development while at the same time select the best offer, even when this offer might come from a 
foreign economic operator. Secondly, despite that economic objectives are prioritised, public 
procurement officials can also be requested to include complicated social, environmental and foreign 
policy commitments. The latter is seen frequently in defence procurement in which weapons are sold 
to other countries. Thirdly, procurement officials manage contracts in complex economic sectors in 
which (undue) political influence is not uncommon. These sectors experience close ties between 
public and private interests and tend to be politicised.59 

The reason for politicisation is that the performance of such sectors could be perceived as the 
responsibility of the governments. In case of failure it affects their political power, despite the fact 
that private players provide the public services. In other words, there is political interest in influencing 
procurement of public utilities even if this breaches competition rules. This influence exposes 
politicians to lobby activities of private players seeking lucrative public contracts. For companies, 
maintaining close ties to political actors, i.e. through bribing, could pay off.60 The political influence 
over public procurement also creates an environment in which other conflicts of interest could play 
out. For example, when decision-makers decide on procurement activities that have impact on the 
sector of their former employees or use procurement to seek a future career in the private sector. This 
is why rules need to be established on revolving doors. Finally, special attention should be given to 
corruption and risks of state capture through political party financing. The latter will be discussed in 
section 3.3.3.3. 

Political influence over public procurement can be direct, with politicians interfering in the process in 
order to secure their personal or party interests. However, influence can also be indirect. Public 
procurement officials are requested to prioritise the general public welfare by following the 
established procedures. This however does not mean that officials are inconsiderate of political 
interests. For example, officials might anticipate difficulties and prevent interference by immediately 
including the political interests in their decision-making. Officials might also be aware that bidders 
have strong political ties and therefore evaluate their bids favourably in order to avoid conflict. In 
other words, procurement officials will often take balanced decisions that include their own 
objectives (i.e. efficiency, value for money, competition) but also the political objectives (i.e. the 
economic sector specific or electoral interests). The one does not necessary exclude the other. 
Nonetheless, the interaction between the political actors, private sector and public administrations is 
complex and the efforts to seek influence could balance between legality and illegality. After all, there 
is a thin line between a legal donation to a political party and an illegal bribe, both of which might 
seek influence over public decision-making.  

Challenges in regulating political party financing 

Various international organisations identify political party financing as a serious problem area 
associated with corruption and in particular bribery.61 Throughout the EU, examples can be found of 
corruption in public procurement linked to financing of political parties. For example, parties seek 
control over procurement in order to finance themselves. 

58 UNPCDC (2005). Challenges in Public Procurement [WWW]. Available from:
 
http://www.unpcdc.org/media/4899/challenges in public procurement.pdf [Accessed 3/06/2013].
 
59 SOREIDE, T. (2012) Risks of corruption and collusion in the awarding of concession contracts [WWW]. Available from:
 
http://www.europarl.europa.eu/document/activities/cont/201206/20120626ATT47717/20120626ATT47717EN.pdf [Accessed 10/07/2013].
 
60 WITKO, C. (2011) Campaign Contributions, Access, and Government Contracting. Journal of Public Administration Research and Theory.
 
Oxford University Press. 

61 OECD (2007). Bribery in Public Procurement [WWW]. Available from:
 
http://www.oecd.org/investment/anti-bribery/anti-briberyconvention/44956834.pdf [Accessed 3/06/2013].
 

46
 

http://www.oecd.org/investment/anti-bribery/anti-briberyconvention/44956834.pdf
http://www.europarl.europa.eu/document/activities/cont/201206/20120626ATT47717/20120626ATT47717EN.pdf
http://www.unpcdc.org/media/4899/challenges
http:bribery.61
http:politicised.59
http:officials.58


 
____________________________________________________________________________________________  

 

 
 

 

 
 

 
 

 
 

 
 

 
 
 
 

 
 

 
  
 
 
 
 
 

 

 

 

 
 
 

 

                                                               
   

 
 

Political and other forms of corruption in the attribution of public procurement contracts and allocation of  
EU funds: extent of the phenomenon and overview of practices 

Particular weakness lies in private players that seek to gain access to politicians and influence 
decision-making, including the awarding of public contracts, through financial donations. Such 
donations are mostly legal and regulated through national party financing legislation. Although not 
explicitly demanding political influence, these donations imbed an implicit understanding between 
the politicians and the private companies that in case of decision-making the individual interests are 
taken into account. When legal donations result in adjudication of public contracts this can be 
considered a bribe. 

The fact that companies resort to donating funds to political parties implies a particular interest in 
maintaining political ties and confirms its benefit for private stakeholders. However, proving the latter 
is difficult as the impact of political donations on decision-making is difficult to measure. When asked, 
politicians will most likely deny to have taken a decision based on private corporate interests. After 
all, the legal consequences differ when accepting illegal donations without specifying the end goal or 
accepting illegal donations in return for a specific public contract. The prior can be considered as 
fiscal fraud, while the latter as bribery, generally a more serious crime. The same counts for 
procurement officials whom would most likely claim to have based their decisions on technical 
criteria and for the welfare of the general public. 

Without questioning the overall integrity of politicians and civil servants, the sheer risk of corrupt 
decision-making and the impact of scandals on public perception stresses the importance of 
establishing clear regulations that ‘empower political parties to obtain sufficient resources to carry 
out their tasks and functions´ and limit opportunities for corruption.62 According to the Council of 
Europe these rules should be based on: 

 A reasonable balance between public and private funding 
 Fair criteria for the distribution of state contributions to parties 
 Strict rules concerning private donations 
 A threshold on parties´ expenditure linked to election campaigns 
 Transparency of accounts 
 The establishment of an independent audit authority 
 Meaningful sanctions for parties and candidates that violate the rules 

The vast majority of EU Member States have party financing regulated by law. These laws stipulate 
the rules by which political parties are funded. Generally a balance is foreseen between public and 
private funding. The strength of a public funding system is that parties can defend their positions 
more independently and remain detached from private funders that might impose their own agenda. 
A political party financing system relying primarily on public funding can reduce the possibility of 
state capture. A weakness of such a system lies in its dependence on public funding which risks that 
political parties direct themselves exclusively to the State in order to secure their finances. As a 
consequence, the interests of the voters might be poorly represented. 

Private funding risks state capture or excessive influence of the private sector on the public conduct. 
For this reason most party financing regulation includes provisions banning undisclosed 
contributions. Often this involves a threshold above which donations have to be made public and 
transparent. Parties receive donations from individuals and businesses. Some EU Member States have 
banned donations from businesses (Belgium, Bulgaria, Estonia, France, Greece, Latvia, Lithuania, 
Poland and Portugal) and some have set ceilings for individual donations. The legislation across the 
EU Member States varies and weaknesses have been identified across the Union.63 A recurring 

62 BIEZEN VAN, I. (2003) Financing political parties and election campaigns guidelines [WWW]. Available from: 
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/Financing_Political_Parties_en.pdf [Accessed on 10/07/2013].   
63 TRANSPARENCY INTERNATIONAL (2011) Money, Politics, Power: Corruption Risks in Europe. [WWW]. Available from: 
http://www.transparency.org/enis/report [Accessed 5/06/2013]. 
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practice identified concerns the indebting of political parties in order to cope which additional 
expenses, in particular during election campaigns. In Spain, for example, bank loans have been used 
to cover such expenses, increasing the importance of financial institutions as a source of funding. As a 
consequence the interdependence between local politicians and banks increased. This is warranted 
through a system in which parties receive most funding (three-quarters) from the State. However, the 
remaining income is mainly covered through donations as well as membership fees. Cases have been 
identified in which loans were given under extremely favourable conditions and that debts were 
remitted without clear reasoning. This interdependence has resulted in politicisation of savings banks 
in order to ensure funding of the political parties and economic sectors dependent on external 
financing, such as the construction sector. Eventually, the opacity surrounding the party financing is 
recognised as a serious problem in the fight against corruption.64 

With the upcoming European Parliament elections in 2014, the regulations concerning party 
financing on the European level are being revised. In December 2012, the EC launched a proposal for 
the statute and financing of European political parties and their affiliated political foundations.65 The 
proposal is founded on the previous legislation concerning European party funding and is expected 
to be amended and in effect before the 2014 elections.66 Most importantly the proposal introduces a 
clear European legal personality to European political parties, allowing these to operate with more 
independence from national structures. It also aims to simplify access to EU funding, establish a 
registry that should list all parties, strengthen internal democracy of the parties and define what 
constitutes a donation. A six-month European Parliament election campaign is prescribed including 
specific rules for donations and expenditure reporting. Further, the proposal raised the threshold for 
donations from 12,000 euros to 25,000 euros and established the disclosure of donors above 1,000 
euros. The EC proposal can generally be seen as a step forward in providing transparency in party 
financing on the European level. 

Challenges in regulating lobbying activities 

Throughout this report, lobbying has been highlighted as an area vulnerable for corruption. The 
excessive influence of lobby groups could influence decision-making in favour of private interest to 
the expense of public welfare. Lobbying can also result in bias adjudication of public contracts, which 
could undermine procurement objectives such as value for money, effectiveness and efficiency and 
competition. Due to being part of the democratic process, lobby activities are often considered 
according to the law. However, public perception towards lobbying is negative in which citizens 
frequently see this as unethical and corrupt behaviour. Some international organisations have also 
linked excessive lobbying activities of the financial institutions in order to promote risk-lending 
practices to the origin of today´s economic and financial crisis.67 

Since the establishing of the European single market, lobbying activities have increased significantly 
in the Union. While the EU´s competencies augmented to policy areas relating health, employment, 
environment, and consumer protection, the interest of the private economic operators to influence 

64 GRECO (2011) Evaluation Spain [WWW]. Available from: 

http://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoRC3(2011)5_Spain_EN.pdf [Accessed 29/09/2012].
 
65 EUROPEAN COMMISSION (2012). Proposal for a regulation of the European Parliament and of the Council on the statute of European
 
political foundations [WWW]. Available from: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0499:FIN:EN:PDF [Accessed 
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decision-making intensified. Estimated figures place over 5.000 special interest groups and 15.000 
lobbyists in Brussels. The majority represent business and only one-fifth represent citizens and public 
organisations. The EU decision-making lends itself to lobbying as regulatory bodies rely on technical 
information from third parties due to relatively small budgets and sparse numbers of staff as well as 
the geographical spread of the Member States. Besides, EU decision-making is structurally complex 
and fragmented, which provides for multiple channels to influence decision-making.  

The EC and the European Parliament are the primary targets for lobbyists. The former mainly due to 
its use of consultative committees and through this way seeking democratic legitimacy when 
initiating legislative processes. The latter due to the increasing use of co-decision-making procedures 
and lack of built-in political majority coalitions. The Chairs of the political parties and the 
parliamentary committees, together with the Rapporteurs and Coordinators, are most important to 
lobbyists due to their decision-making power in the European Parliament. The EC can also be 
targeted by lobbyists in order to put pressure on national governments.  

Across the EU, lobbying is unregulated and control over conduct of parliamentarians limited.68 

According to a study conducted by Transparency International, only six Member States have some 
form of lobbying regulation. In order to ensure integrity of both the private and public stakeholders, 
the organisation recommends: 

 Lobbying registers 
 Codes of conduct 
 Cooling-off periods 

The cooling-off periods are of particular importance when analysing corruption in public 
procurement. It refers to conflicts of interest that might occur after an elected or procurement official 
leaves his position, so-called ‘revolving door’ scenarios. The cooling-off period sets a time limit that 
prohibits the official to change from the public to the private sector, or vice-versa, in the same field. 
This limits the possibility of officials awarding contracts in favour of future or past employees.  

The codes of conduct aim to guide officials in how to deal with and avoid potential conflict of interest 
scenarios. The tool is also important in setting reporting guidelines on declaration of interests and 
assets. The lobbying registers are intended to provide transparency and allow stakeholders to 
monitor the lobbying activities. The EU´s Transparency Register is a positive initiative in providing 
citizens the possibility to scrutinise these activities but also protect decision-makers from undue 
pressure. Its primary weakness is the voluntary character, which allows businesses to avoid 
registering themselves. 

Apart from regulating lobbying activities there is also a tendency in the private sector to self-regulate. 
This translates primarily in codes of conduct for lobbyists as well as integrity training.69 A study 
conducted by the Woodstock Theological Center lays down seven principles of ethical behaviour for 
lobbyists.70 These include: 

 ‘The pursuit of lobbying must take into account the common good, not merely a particular 
client´s interest narrowly considered’ 

 ‘The lobbyist-client relationship must be based on candor and mutual respect’ 

68 TRANSPARENCY INTERNATIONAL (2011) Money, Politics, Power: Corruption Risks in Europe. [WWW]. Available from: 
http://www.transparency.org/enis/report [Accessed 5/06/2013]. 

69 OECD (2009). Lobbyists, government and public trust: Promoting integrity byelf-regulation [WWW]. Available from: 
http://search.oecd.org/officialdocuments/displaydocumentpdf/?doclanguage=en&cote=gov/pgc(2009)9 [Accessed 10(09/2013]. 
70 Principles for ethical conduct of lobbying: “The Woodstock principles” [WWW]. Available from: 
http://woodstock.georgetown.edu/resources/papers/papers-Principles-for-Ethical-Lobbying.html [Accessed 10/09/2013]. 
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 ‘A policy maker is entitled to expect candid disclosure from the lobbyist, including accurate 
and reliable information about the identity of the client and the nature and implications of 
the issues. Ethically responsible lobbying should serve a valuable educational function, as 
honest, well-informed lobbyists provide policy makers and their staffs with relevant 
information and incisive arguments and analysis bearing on matters of public debate’ 

 ‘In dealing with other shapers of public opinion, the lobbyist may not conceal or misrepresent 
the identity of the client or other pertinent facts’ 

 ‘The lobbyist must avoid conflicts of interest’ 
 ‘Certain tactics [such as spreading false information] are inappropriate in pursuing a lobbying 

arrangements’ 
 ‘The lobbyist has an obligation to promote the integrity of the lobbying profession and public 

understanding of the lobbying process’. 

Lobbying can be considered as bridging private interest with public conduct. Being an essential 
component of the democratic process it can be argued that prohibiting the activity is not an option. 
Hence, guiding appropriate lobbying behaviour is preferable. This raises the question as to whether 
the above-mentioned recommendations (cooling-off periods, lobbying registers and codes of 
conduct) are effective. Key in this is the ‘carrot-stick method’ in order to motivate compliance. 

The EC and the EP seem to have adopted a ‘carrot method’ in which lobbyists are rewarded when 
registering in registers. The latter awards registered lobbyists by granting them a permanent pass for 
easy access to the institution. The former alerts registered lobbyist on business opportunities. Its 
effect is limited. Few lobbyists indicate that the reward from the EC is a significant incentive to 
register.71 This is also reflected by the ratio of estimated lobbyist in Brussels and registered lobbyists 
at the institutions. It is therefor recommendable to make registration mandatory. 

A survey conducted among lobbyists shows that the majority (68%) claims that codes of conduct 
provide meaningful guidance.72 However, often being private initiatives, the possibility to reward 
compliance is limited. Such methods can for example be used by lobbying associations that reward 
compliance by allowing lobbyists to become a member. The survey showed, however, that these 
rewards are not considered a strong incentive by most lobbyists. Lobbying associations therefor tend 
to use sanctioning methods in case of violations of codes of conduct. Although considered more 
effective, sanctions neither provide a strong incentive. In other words, it can be argued that the self-
regulation of lobbying activities by the private sector lacks impact as it is complicated to enforce. A 
possible sanction in case codes of conduct are infringed could be the exclusion of the private entities 
in public procurement. 

Apart from codes of conduct for lobbyists, in order to ensure integrity it is recommendable to include 
codes of conduct for parliamentarians and civil servants. Such a code will ensure proper guidance on 
which behaviour is accepted from public officials but at the same time can deter corruption and 
ensure integrity. Few EU Member States have codes of conduct in place for parliamentarians (France, 
Germany, Greece, Ireland, Latvia, Lithuania, Poland and the UK). The European Parliament adopted a 
code in December 2011, which could be seen as an example for other Member States. In includes 
provisions prohibiting members to act as lobbyists and the requirement to provide detailed 
information on financial interests. A significant weakness of the code is the lack of a cooling-off 
period. It could also be argued that the code should include a legislative footprint, which allows for 
keeping record of all significant meetings with lobbyists. 

71 OECD (2009). Lobbyists, government and public trust: Promoting integrity byelf-regulation [WWW]. Available from: 
http://search.oecd.org/officialdocuments/displaydocumentpdf/?doclanguage=en&cote=gov/pgc(2009)9 [Accessed 10(09/2013]. 
72 OECD (2009). Lobbyists, government and public trust: Promoting integrity byelf-regulation [WWW]. Available from: 
http://search.oecd.org/officialdocuments/displaydocumentpdf/?doclanguage=en&cote=gov/pgc(2009)9 [Accessed 10(09/2013]. 
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Challenges for supranational institutions 

The European Union plays an important role in facilitating international business and creating a level 
playing field. The EU Public Procurement Directives promote companies in Member States to procure 
across the national border. At the same time, the EU is an important player in negotiating access for 
EU companies to public procurement in third countries. This is especially important for securing jobs 
inside the EU. Being one of the world´s biggest public procurement markets, the Union has leverage 
when negotiating with third countries and at the same time possesses normative power to promote 
positive changes in third countries. Promoting EU procurement objectives such as integrity, 
accountability and value for money in third countries will help creating a global level playing field. 
Also, the Union could play an important role in informing EU businesses how to access public 
procurement markets in third countries. It is important, however, that the EU executes these activities 
carefully without undermining the procurement principles that are promoted inside the Union. After 
all, supporting EU companies in securing business abroad could be perceived as exerting undue 
political influence. 

Public procurement is increasingly seen as a possible lever within a strategy for wider economic, 
social and environmental change. Rather than being a simple business transaction, public 
procurement expanded its scope and now includes sustainability criteria, environmental standards 
and respect for labour conditions. In this sense, public procurement is acquiring a strategic 
dimension. This complicates the safeguarding of integrity in the procurement process. Supranational 
institutions, such as the EU and the WTO, are challenged with the question as to which international 
regulations allow for the inclusion of economic, social and environmental considerations in the 
procurement process while at the same time ensuring fair and transparent governmental decision-
making. In other words, the procurement policy requirements, such as economic, environmental and 
social goals, could conflict with management requirements, such as quality, timeliness, costs, 
competition and transparency. More information on international rules on public procurement and 
challenges met can be found in section 3.2.3. 

3.3.4 Measures taken to address corruption in public procurement 
In the previous sections of this report, various overarching principles of public procurement were 
introduced that support achieving objectives. These principles are transparency, accountability and 
professionalism. Academic literature and guides developed by international organisations address 
these principles.73 

Establishing a certain level of transparency ensures competition and integrity. It has to be taken into 
account that transparency does bear costs and could affect efficiency. However, the benefits of 
adequately defined transparency will most likely outweigh possible costs of corruption. In case, 
transparency requirements do not focus on specific procurement areas, such as in the pre- and post-
bidding phases and competition exceptions, other mechanisms could counter possible corruption 
risks. For example, in the case of exceptions to procedures, accountability and internal control 
mechanisms could counterbalance lack of competitiveness in the procedures. Finally, timely and 
consistent disclosure of information also limits room for collusion between bidders. 

Public procurement is significant for successful management of public resources. Consequently, 
procurement should be seen as a professional strategy rather than an administrative function. The 
process is driven by the value for money principle, which means that governments need to rationalise 
and increase efficiency. The officials involved should therefore be equipped with adequate 

73 ARROWSMITH, S. (2010). Public Procurement Regulation: An introduction [WWW]. Available from: 
http://www.nottingham.ac.uk/pprg/documentsarchive/asialinkmaterials/publicprocurementregulationintroduction.pdf [Accessed 
29/05/2013]. 
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management and planning skills in order to take well-informed decisions. Enhancing professionalism 
should also include ethical guidance on how to deal with possible scenarios of conflict of interest. 

Public procurement is increasingly seen as a core element of accountability of the government to the 
public. The money spend through procurement has potential impact on citizens. Therefore 
governments have set up internal and external control mechanisms, increasingly on a risk-based 
approach to prevent and detect corruption and identify vulnerabilities in the process. Apart from the 
judicial decisions, also alternative resolution systems have been promoted to resolve bid protests and 
avoid additional litigations expenses. Further, also other stakeholders are involved in the control of 
procurement through administrative complaint systems, such as whistleblowing mechanisms. Finally, 
promoting end-users, such as citizens, to scrutinise integrity of procurement process, could provide a 
social form of accountability. 

Measures to address political interference in public procurement 

Apart from the overarching principles that address corruption in public procurement, various specific 
measures could address immediate challenges, in particular related to political interference. When 
referring to the weaknesses in the pre-bidding phase (3.3.2.1) the following measures could be 
taken.74 

Table 6 Measures to confront corruption in the pre-bidding phase 

Weakness Measures 
Lack of adequate 
needs 
assessment 

 Conduct an assessment on the need for procurement. Is there need to replace or 
improve existing resources? Is there need to procure for new resources? 

 When validating procurement (especially for complex, sensitive and high value 
projects), ensure that multiple decision-makers are involved, including end-users. 

 Ensure transparency in lobbying activities. 
Lack of planning 
and budgeting 

 Ensure that procurement is in line with the general long-term strategic objectives 
of the organisation. This avoids that short-term political interests undermine the 
procurement objectives. 

 Prepare a realistic estimation of the budget and timeline applied to all phases of 
the procurement process. 

 Prepare a strong business case (especially for complex, sensitive and high value 
projects) and include independent peer review. 

 Create a sound procurement plan including management structures and costs, 
record keeping system, risks analysis and rules on decision-making. 

 Prevent possible conflicts of interest by obtaining declaration of private interest Requirements 
that are not 
adequately or 
objectively 
defined 

from elected and high-level public officials. 

 Prevent possible conflicts of interest by informing officials on codes of conduct 

 Inform officials on how to handle potential conflicts of interest.
 
 When drafting the specifications, involve economic operators and end-users 


(provided a representative sample is taken). 
 Provide clear rules and guidance to choose a suitable procurement method. 
 Provide clear rules in case of non-competitive, restricted and negotiated 

procurement procedures. 
Relating the weaknesses in the bidding phase (3.3.2.2), the following measures could be taken. 

Inadequate or 
irregular choice 
of the procedure 

74OECD (2009) OECD Principles for Integrity in Public Procurement. [WWW]Available from: http://www.oecd.org/gov/ethics/48994520.pdf 
[Accessed 5/06/2013]. 
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Table 7 Measures to confront corruption in the bidding phase 

Weakness Measures 
Invitation to bid  Ensure transparency when publishing the procurement opportunity. This
 

includes, timely publishing of the notice and including specifications, timeframe, 

evaluation and award criteria, etc. 


Awarding of the 
contract 

 Establish a transparent procedure for opening the tender.
 
 Include multiple evaluators to avoid biased awarding. 

 Evaluate the proposals according to the pre-set evaluation criteria.
 
 Document the evaluation reports.
 
 Avoid conflict of interest for the evaluators. 

 Make the results of the award process public. 

 Offer a resolve mechanism in case of disputes. 

 Offer a debriefing session for tenderers.
 

Relating the weaknesses in the post-bidding phase (3.3.2.3), the following measures could be taken. 


Table 8 Measures to confront corruption in the post-bidding phase 

Weakness Measures 
Contract 
management 

Order and 
payment 

 Clearly define expectations, roles and responsibilities for the management of the 
contract 

 Supervise closely the performance and integrity of the suppliers 
 Control all changes in the contract 
 Ensure that audits are independently conducted. 
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4 STUDY AREA 2 GOOD PRACTICES 

KEY FINDINGS 

 To ensure that government´s procurement systems are systemically strengthened, an analysis 

is required of its overall capacity in terms of resources and legal framework and its 
governance in terms of transparency, accountability and professionalism. Once weaknesses 
have been identified, specific tools can be implemented. 

 Transparency is important, but it has no absolute dominance in procurement. In order to 
balance the need for transparency, procurement rules should ensure that when starting the 
process, the sensitivity of information has been taken into account as well as the specificity 
and value of procurement. 

 Enhancing professionalism to prevent integrity infractions in public procurement requires 
guidelines that ensure the use of public funds for the intended purpose, enable public 
officials to adapt to a changing environment and minimise corruption potential. 

 Together with professionalism and transparency, public procurement should operate with 
mechanisms that ensure accountability in the process. A pre-condition for the effective 
functioning of control mechanisms is the establishment of accurate track records / audit trails. 
This can be seen as the procurement process´ footprint in order to be able to trace back the 
decisions made. 

Up to this stage, the report discussed the phenomenon of corruption in public procurement (3) by 
outlining the definitions (3.1), the functioning of the public procurement system in the EU (3.2), the 
weaknesses in the system and the measures needed to deal with this (3.3). 

The following section is used to identify good practices used to address corruption in public 
procurement. An evidence-based approach is used to highlight underexposed weaknesses, which 
will set a strong basis for policy recommendations. 

4.1 INTERNATIONAL GOOD PRACTICES 

This section will outline best practices identified by the EU and international organisations (such as 
the OECD, WTO), civil society and academics.  

Taking measures to avoid corruption is confronted with various challenges. First, an adequate level of 
transparency should be defined, second, professionalism of procurement officials is desired and 
finally accountability needs to be ensured. Each challenge holds a set of best practices in order to 
confront corruption. The following section will outline these practices based on studies conducted by 
international organisations. After this, specific tools will be discussed followed by examples from EU 
Member States. 

4.1.1 Transparency 

Transparency is important, but it has no absolute dominance in procurement. In order to balance the 
need for transparency, procurement rules should ensure that when starting the process the 
sensitivity of information has been taken into account, as well as the specificity and value of 
procurement. For example, in commercially and security sensitive information, transparency could be 
restricted. Also there is a certain principle of proportionality when publishing procurement 
opportunities. For example, big amount contracts may require either more transparency or more 
confidentiality depending on the matter at stake.   

In big-value contracts, at the pre-bidding phase, government officials should engage the private 
sector and citizens in dialogue to make suggestions in the drafting of specifications or support with 
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market studies. This dialogue can be facilitated through online surveys or working groups, provided 
that sufficient and a variety of stakeholders participate. 

At the bidding phase, government officials should use new information and communication 
technologies. For example, ICT tools applicable could be e-procurement portals (for information on 
bids, specifications, etc.), contract management tools (for consulting and management of contracts, 
e-invoicing), information management systems (for the collection and storage of procurement 
statistics), electronic aggregation tools (for standardisation of goods and services), registers of 
suppliers (for suppliers repository) and e-catalogues (for information on products and services from 
registered suppliers). When inviting bidders to tender, they should: receive clear documentation on 
the procurement opportunity (e.g. standard templates, guidelines); receive information about 
evaluation criteria early; receive information at the same time in case of changes; be able to request 
further clarification; receive sufficient time for preparation of bids. When awarding the contract, 
bidders should be notified in a transparent manner to ensure trust that the process was conducted 
fairly. Transparency when notifying the contract award could include the publication of the name of 
the winner and the reasons why bids were selected or rejected. Debriefing the rejected bidders could 
benefit both supplier and buyer. A standstill period between the contract award notification and the 
start of the contract provides bidders with time to challenge any decisions taken by the contracting 
authority. 

At the post-bidding phase, internal management processes are required to deal with activities 
between the administration and the supplier. This is generally not covered by procurement law, but 
rather by contract and civil law. Integrity can be safeguarded through accountability and guidance 
mechanisms such as: adequate planning; risk management techniques; restriction and controls over 
change in the terms of the contract; accurate and timely supervision; new technologies to monitor 
the process; shared accountability such as performance bonds; and public scrutiny. 

When addressing exceptions to competitive procedures, a key challenge is ensuring equal treatment 
of bidders. Measures to ensure this can be: defining strict criteria for using non-competitive 
procedure; publication of an advance contract award notice; opening bids in an official manner; 
specific guidance to procurement officials; additional controls to verify justification of legal 
derogation in the approval phase; specific reporting requirements for using the exceptions; minimum 
transparency requirements. Low-value contracts, urgency procurement and defence procurement 
require specific efforts to ensure integrity. 

4.1.2 Professional capacity 

Enhancing professionalism to prevent integrity infractions in public procurement requires guidelines 
that ensure the use of public funds for the intended purpose, enable public officials to adapt to a 
changing environment and minimise corruption potential. 

Procurement should be planned strategically, over the long term and with a transparent budget in 
order to ensure proper use of funds for the intended purpose. There is a need for governments to 
identify procurement goals, targets and milestones that link with their business plans, outputs and 
government objectives. Project-specific procurement plans could be an additional asset to minimise 
risks for large-scale projects. Appropriate budgeting is essential. Financial commitments should be 
approved before starting the procurement. For example, parliaments could be given the opportunity 
to examine fiscal reports on public procurement. Strengthening internal responsibility mechanisms 
could be done by performance reporting, statements of responsibility by senior officials and 
improved internal financial control systems. Ensuring an appropriate segregation, e.g. separate 
functions to verify budget procurement, project and payment activities, and distinct reporting 
relationships could be used. Accountability can be extended from focusing on the purpose intended 
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to the outcomes achieved. Challenges concerning the definition of a budget consistent with the 
expected costs of a solution could be dealt with by referring to market prices (e.g. through 
commercial catalogues), dialogue with suppliers early in the process, or using existing knowledge 
from prior procurement processes. 

Procurement develops from administrative tasks to more contract management in which different 
skills are required from officials. Daily management of public procurement is often the responsibility 
of individual public sector bodies. The overall oversight and coordination of public procurement 
activities is often centralised to an overarching entity. The development in the organisation of 
procurement systems depends on different factors such as the demand for more efficient 
government, technological changes and external commitments such as WTO and EU membership. 
Centralising procurement (or elements of procurement) contributes to strengthening integrity. A 
central body could for example scrutinise relations between the contracting authority and the end-
users, harmonise working methods and enhance transparency. Certification requirements and 
specific training could be deployed to prevent mismanagement. Public officials need the commercial 
expertise and required negotiation skills to operate in the internal market. This means that close 
contact is required with the private sector. Especially revolving-door situations in which public 
officials change career to the private sector increase risks of breaches of integrity. Cooling-off periods 
should be agreed upon, including rules on conduct. 

The prevention of conflict of interest and corruption is best addressed through management 
procedures and guidelines on ethical standards. The former refers to ensuring separation of duties 
and authorisations between entities (e.g. between entities that require procurement and entities that 
procure), functions (e.g. strategic planning, budget and performance programme, accounting and 
reporting), stages of the procurement process, commercial and technical duties, as well as financial 
duties. Rotation of officials could be an effective mechanism or sharing responsibility, the so-called 
four-eyes principle. Ethical standards, through for example codes of conduct, could prevent conflicts 
of interest. Overall these codes outline: standards concerning personal, family and business interests; 
rules concerning gifts and hospitality; political affiliation; disclosure of financial interests; and rules 
concerning revolving-door scenarios. The application of the standards starts with the selection 
process, in which governments could decide to issue security clearance for public procurement 
officials, verify their backgrounds and use public selection mechanisms. Also procurement authorities 
could request bidders to declare that they have financial resources to perform the contract as well as 
declaring that they hold a satisfactory record of integrity. Bidders that in the past have infringed 
incompatibility rules or have been convicted of corruption crimes could be denied access to the 
procurement process, so-called debarment. 

4.1.3 Accountability 

Together with professionalism and transparency, public procurement should operate with 
mechanisms that ensure accountability in the process. A pre-condition for the effective functioning of 
control mechanisms is the establishment of accurate track records. This can be seen as the  
procurement process´ footprint in order to be able to trace back the decisions made. Such records 
ideally are kept digitally in order to allow for real-time monitoring of performance and integrity. Most 
important for keeping track of the procurement documentation is the internal audit and control 
mechanism. Another accountability approach focuses on risk analysis in which authorities try to 
identify vulnerable areas for irregularities. 

Internal control mechanisms require a clear chain of responsibility in order to approve the use of 
funds throughout the various stages of the procurement process. High-ranking officials often play key 
roles in defining evaluation criteria, evaluations and contract awarding. An additional assurance could 
be the involvement of independent peer reviewers. 
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The external audit function in public procurement is conducted by supreme audit institutions or 
courts of accounts. These institutions may play an essential role in detecting and investigation 
corruption. Their role extends to also suggesting systemic improvements. Supreme audit institutions 
should have sufficient capacity, in terms of resources and independence, to deal with public 
procurement auditing. Also, they should have transparent and accountable governance structures. 

Very important in controlling the procurement processes are the complaint and recourse 
mechanisms. Procedures should be put in place to allow officials to expose irregularities. On top of 
this, it is very recommendable to protect the people that report corruption (whistleblowers). Recourse 
systems function primarily as oversight mechanisms but should provide the opportunity for bidders 
to contest the process or verify its integrity. Dealing with these complaints should be done in a timely 
manner, independently, efficiently and offer adequate answers. 

Finally, ensuring public scrutiny can be an accountability structure effective in fighting corruption in 
public procurement. Independent oversight bodies such as parliamentary committees relating public 
procurement or the Ombudsman are primarily used to identify and address irregularities in public 
procurement. A form of direct social control would be to include in the monitoring the private sector, 
end-users, citizens and civil society. 

4.1.4 Implementation tools 

Governments should ensure that their procurement systems are systemically strengthened. This 
means that an analysis is required of its overall capacity in terms of resources and legal framework 
and its governance in terms of transparency, accountability and professionalism. Once weaknesses 
have been identified, specific tools can be implemented. Regarding the governance, the OECD 
identified key recommendations to develop a policy framework: 

1.	 Transparency 
a.	 Provide an adequate degree of transparency in the entire procurement cycle 
b.	 Maximise transparency in competitive tendering 
c.	 Take precautionary measures to enhance integrity, in particular for exception to 

competitive tendering 
2.	 Good management 

a.	 Ensure that public funds are used according to the purposes intended 
b.	 Ensure that procurement officials meet high professional standards of knowledge, 

skills and integrity 
3.	 Prevention of misconduct, compliance and monitoring 

a.	 Put mechanisms in place to prevent breaches in integrity 
b.	 Encourage close cooperation between government and private sector 
c.	 Provide specific mechanisms to monitor the process, detect irregularities and sanction 

accordingly 
4.	 Accountability and control 

a.	 Establish a clear chain of responsibility 
b.	 Handle complaints fairly and timely 
c.	 Empower civil society, media and the wider public 

Four practices in preventing corruption in procurement are particularly relevant given that these 
cover all integrity dimensions identified by the OECD, namely transparency, good management, 
prevention of misconduct and accountability. These practices are electronic record keeping (4.1.4.1), 
reporting guidelines for selecting procurement methods (4.1.4.2) and in case of non-competitive 
tendering (4.1.4.3) and guidelines in case of emergency procurement (4.1.4.4). 
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Further, various tools are recommendable given their relevance throughout the entire procurement 
process, i.e. during the pre-bidding, bidding and post-bidding phases. These are: indicators of 
procurement risks (4.1.4.5); gifts and benefits checklists (4.1.4.6); registration of personal interests 
(4.1.4.6) and a code of conduct for procurement practitioners (4.1.4.7). 

Record keeping 

Record keeping efforts are reckoned to be among the best practices in avoiding corruption in public 
procurement. This practice covers all dimensions discussed above and applies to the entire 
procurement process. 

It supports the principle of transparency, provided that access to information is allowed to relevant 
stakeholders and to the public at large. Regulations on access to information should be in place. 
Secondly, it allows for professionalism if procurement records allow officials to analyse the process 
and improve performance. Thirdly, records can be used to prevent, investigate and, if needed, 
sanction corruption. For the optimal use of records it is recommended to digitalize them. 

The World Bank and the OECD provide information on which documents are essential in record 
keeping.75 

Table 9 Record keeping 

Pre-bidding phase 
 Need assessment reports and studies 
 Deliberations of political bodies 

Bidding phase 
 Public notices 
 Technical requirements, including justification in case of changes 
 Documentation made available to the bidder 
 Bid analysis documents 
 Selection criteria 
 Final bid evaluation report, including records on why certain bids were rejected, appeals 
 Terms of the awarded contract 

Post-bidding phase 
 Records of changes in contract, i.e. affecting deadlines, performance, quantity, prices etc. 
 Invoices and payments 
 Certificates of inspection 
 Records of claims and outcome 
 Supplementary contract work 

Selection of tender methods 

As with record keeping, setting criteria for selecting tender methods also covers all dimensions of 
best practices against possible corruption in procurement. Documenting guidance to procurement 
officials on the choice of methods available is essential, especially when dealing with exceptions to 
the rules and non-competitive tendering. The latter should be clearly defined in order to limit 
irregularities. 

75 WORLD BANK (2013). Country Procurement Assessment Report [WWW]. Available from: 
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/PROCUREMENT/0,,contentMDK:20105527~menuPK:84285~pagePK:84269~piPK:6
 
0001558~theSitePK:84266~isCURL:Y,00.html  [Accessed 28/05/2013].
 
OECD (2013). Checklist for record keeping [WWW]. Available from:
 
http://www.oecd.org/governance/procurement/toolbox/checklistforrecordkeeping.htm [Accessed 29/05/2013].
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The selection of the tender methods takes place in the pre-bidding phase and should be based on a 
needs assessment. Framework agreements could be a good approach.76 Directive 2004/18/EC defines 
such an agreement as ‘an agreement between one or more contracting authorities and one or more 
economic operators, the purpose of which is to establish the terms governing contracts to be 
awarded during a given period, in particular with regard to price and, where appropriate, the quantity 
envisaged’. The Utilities Directive uses a similar definition however allows for procedures without calls 
for competition. The advantage of framework agreements is that once awarding contracts through 
the agreement, no full procurement processes need to be followed. 

Non-competitive tender method reporting 

When procurement officials decide to select non-competitive methods, it is recommended to 
document this process including information on: 

 Why the contracting authority did not use competitive methods 
 Which procedures have been followed during the non-competitive tendering process 

Special focus should lie on ensuring integrity in this process. Also, it is recommendable to distribute 
this information to the central procurement authority in order for this body to monitor the process 
and use the experience to advice other contracting authorities. Ideally, governments establish clear 
guidelines on the use of non-competitive tendering including criteria for transparency, good 
management, corruption prevention and accountability. 

Emergency public procurement procedures 

The significant corruption risks of accelerated procurement procedures calls for the need of 
guidelines for its use. Such guidelines will enhance integrity in public procurement addressing all 
governance dimension described above. The importance of preventing irregularities in this process 
lies especially in the immediate need of end-users of the procured goods, i.e. in case of a natural 
disaster.  

Accelerated procedures, such as in case of emergency, establish alternative procedures given 
governments need to act fast. Abuse of such circumstances occurs and therefore guidelines should 
establish clear criteria on when such procedures can be used and by which contracting authorities. 
But prior to this, it is recommendable to procure in advance the commonly used supplies and 
services. This reduces incentives for corruption since normal procurement procedures can be 
followed. Also here, framework agreements can be useful.77 

Red flags of procurement risks 

Public procurement officials should be guided in the identification of corruption risks throughout 
every stage of the procurement cycle. Awareness during all steps is essential to prevent irregularities 
and improve good procurement practices. Central procurement bodies could play an important role 
in disseminating indicators and adapting these on the local procurement practices in general or even 
on a project basis. 

Besides raising awareness, public procurement officials (and also private stakeholders) should be 
supported in taking action against irregularities. Complementary to formal appeal mechanisms, an 

76 OECD (2011). Procurement tools [WWW]. Available from: 
http://www.oecd.org/site/sigma/publicationsdocuments/47450487.pdf [Accessed 03/06/2013]. 
77 SCHULTZ, J., SOREIDE, T., (2006). Corruption in Emergency Procurement [WWW]. Available 
from: http://www.u4.no/publications/corruption-in-emergency-procurement/ [Accessed 02/06/2013]. 
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important tool is a whistle-blower system allowing staff to report irregularities. This should be 
backed-up with sufficient protection. 

Gifts and benefits checklist 

Public procurement officials should be guided on how to deal with gifts and other benefits, such as 
travels, conferences, etc. offered by private stakeholders. Accepting gifts could pose serious integrity 
problems as the line between a gift and a bribe is blurred. Electronic systems are reckoned to be most 
useful. In the case of receiving a gift, a public official can report this immediately online and receive 
proper guidance in case of possible conflict of interest.  

Disclosure and registration of personal interests  

The disclosure and registration of personal interests is important when identifying potential 
corruption risks and to avoid conflict of interest provided that these disclosures are duly verified. 
Further, transparency regarding this aspect will affect public perception. Such a tool could be 
applicable to civil servants but also politicians. The advantage of this is that potential conflicts 
between public positions and private interests can be identified already in the pre-bidding phase, for 
example during the needs assessment. It is important to note that besides promoting transparency 
and preventing conflict of interest, declaring assets and interests is also important to preclude false 
accusations of misconduct by civil servants and politicians. 

Code of conduct for procurement practitioners 

Establishing a clear code of conduct provides procurement officials with an understanding of what 
behaviour is expected, measures applicable in case of conflict of interest and rules on revolving-
doors. Besides, a code of conduct is a tool that generates positive public perception.  

Given that many countries have codes in place applicable to public officials in general, it is 
recommendable to complement this with provisions directed to procurement officials. An important 
provision is one on efficiency and effectiveness requiring officials to reach the objectives relating 
public expenditure. 

A code should be clear in enforcement and sanctioning. It is recommendable to have an independent 
body in place to monitor compliance. 

Other available tools 

Transparency should be implemented throughout the whole procurement process. In the case that 
an analysis of the procurement systems points to specific weaknesses, the following measures could 
be taken: 

Table 10 Tools to fight corruption in public procurement 

Pre-bidding phase 
 Public consultation stakeholders when drafting the specifications 
 Limited disclosure of sensitive procurement information (e.g. commercial or defence information) 
 Formal commitment of stakeholders not to commit misconduct and corruption 
 Procurement plans include post-bidding guidelines 

Bidding phase 
 E-procurement in the bidding process (e.g. e-bidding) 
 Wide dissemination of the bid notice 
 Standard/model templates for procurement documentation 
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 Clear evaluation criteria including weightings 
 Bidders receive communication on changes in the bid at the same time 
 Bidders can request clarifications 
 Clarifications are disseminated to all bidders 
 Sufficient time is provided for the preparation of bids 
 Public procurement council monitors the process 
 When the contract is awarded: 

o The name of the successful bidder is published 
o The nature of goods and services 
o The award criteria 
o The rationale for contract awards 
o The headline price of the winning bid 
o The identities of the rejected bidders 
o The reasons for rejection 

 Contracts awards can be challenged 
 A standstill period between the contract award and the start of the award 

Post-bidding 
 E-procurement in the contract management (e.g. e-payments)  
 Restrictions and controls over change in the terms of the contract 
 Shared accountability or risk sharing between contractor and contracting authority 
 Public access to procurement documents/records 

Exceptions to competitive procedures 
 Strict definition of criteria for using non-competitive procedures 
 Publication of an advance contract award notice 
 Opening of bids in an official manner 
 Specific guidance to procurement officials 
 Minimum transparency requirements for low-value contracts 
 Minimum transparency requirements for emergency procurement 
 Minimum transparency requirements for defence procurement 

The survey conducted for this report among procurement officials in the European Union has 
confirmed the importance of the above-mentioned measures. 

At the pre-bidding phase, the survey showed that most officials valued public consultation of 
stakeholders when drafting the specifications. Involving different parties in this process could avoid 
undue political influence during the needs assessment stage, as long as a representative sample of 
stakeholders participate. The fact that all stakeholders are involved from the start in the decision-
making process allows for stopping unnecessary public works but also ensures that when approved, 
the project carries sufficient public support. The survey further showed that officials found the 
inclusion of post-bidding guidelines in the procurement plans moderately important when 
addressing corruption. The formal commitment of stakeholders not to commit misconduct and 
corruption on the other hand was highly valued. However, it was raised that this measure is seen as a 
soft tool creating awareness rather than having serious consequences.  

At the bidding phase, the e-procurement system was valued as very important to avoid corruption. 
Also the use of clear evaluation criteria, including the weightings, ranked high in importance. This is 
essential to avoid bias decision-making. Also, setting up strong criteria protects procurement 
authorities from strategic bidding practices. Such practices are not uncommon and in general 
permitted.78 The bidders can strategically use the scoring method applied for the evaluation of bids in 
order to reach the highest possible scoring. For example, bidders can shift the budget between line 
items and this way take advantage of the set scoring criteria. Such practices are perceived as 

78 Personal communications, stakeholder consultations, May 2013. 
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unwanted and perhaps manipulative. However, this is not necessarily negative. After all, bidders are 
allowed to present the most financially attractive offers and could even decide to carry losses, for 
example, in case their objective is increasing their market share. Rather than prohibiting strategic 
bidding, procurement authorities should ensure a solid scoring system.  

Measures concerning equality, transparency and timeliness of communication with the bidders are 
considered very important to the procurement officials. Special emphasis is placed on 
communicating the contract award, which should include information on the successful bidders, 
nature of goods and services procured, award criteria, etc. Regarding the rejected bids, the 
respondents agree that grounds for rejection should be communicated upon request. Using a council 
to monitor the bidding process was valued moderately important by 60% of the respondents. 

On measures against corruption in the post-bidding stage, the surveyed officials responded with 
mixed views on the importance of e-procurement in contract management. The principle reason for 
this could be the lack of use of e-contract management as opposed to e-bidding procedures. 
Restrictions and controls over changes in the terms of the contracts are overall seen as very 
important. This subscribes the identified weakness in the post-bidding phase discussed in this report. 
The public access to procurement documents and records received support. However, it is important 
to highlight that this carries administrative costs as the documentation needs to be collected and a 
level of discretion is needed when disclosing business sensitive information. 

To ensure good management, in particular strengthen professionalism, and prevent misconduct 
various measures could be taken. These are: 

Table 11 Tools to promote professionalism in public procurement 

	 Annual procurement plans 
	 Specific training for procurement officials on the use of new technologies 
	 Specific training for procurement officials on integrity and anti-corruption 
	 Specific training for procurement officials on commercial expertise 
	 Certification requirements for procurement officials 
	 Fair and stable labour conditions for procurement officials (e.g. salaries, bonuses, career opportunities) 
	 Strong internal database including information on bidders, former procurement and the execution of 

the contract 
	 Centralised networks or centres of expertise on public procurement 
	 Separation of duties and authorisations (e.g. between entities, functions, stage of procurement) 
	 Rotation of duties 
	 Codes of conduct for contractors 
	 Codes of conduct for procurement officials 
	 Partnership with civil society and private sector in monitoring procurement (e.g. integrity pact) 

Specific accountability and control mechanisms are: 

Table 12 Tools for accountability in public procurement 

	 Information systems including data on: 
o	 Financial aspects of procurement 
o	 Characteristics of procurement processes (e.g. criteria, exceptions) 
o	 Number of complaints and recourse mechanisms 
o Types of control 

 Public access to procurement information 
 Internal audit and financial control 
 Internal management control 
 Clear chain of responsibility 
 Independent examination of procurement 
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 External audit control 
 Risk mapping tools 
 Whistleblowing systems and protection  
 Mechanisms to challenge the fairness of the procurement procedure (remedies scheme) 
 Mechanisms to challenge procurement decisions 
 Independent complaints review system 
 Efficient resolution of complaints system 
 Informal problem solving 
 Independent oversight bodies (e.g., Ombudsman, parliamentary committee) 

4.2 MEMBER STATE GOOD PRACTICES 

This section will present several good practices from EU Member States, focused on the 
implementation of tools and measures to prevent corruption in public procurement. The first practice 
used in Finland is regarding the use of a centralised unit for public purchases (4.2.1). Secondly, this 
section will present the knowledge and expertise centre from the Netherlands called PIANOo (4.2.2), a 
model used to enhance professionalism of procurement authorities. The third good practice is the 
Italian CAPACI programme (4.2.3), which allows for monitoring financial flows of public contracts and 
this way limiting fiscal fraud. The fourth good practice is an example of legislation from Sweden 
called LOU (4.2.4), which expands the scope of transparency beyond the set EU financial thresholds. 

4.2.1 Hansel Ltd 

Literature on good practices of centralized purchasing bodies points to the Finnish case of Hansel 
Ltd.79 The company is used by the Finnish government to ‘aggregate the procurement needs from 
ministries and ministerial offices, as well as from state agencies and publicly-owned enterprises’.80 It 
offers framework agreements of products and services through competitive biddings. Also, 
consultancy is provided for individual procurement projects. In 2012, Hansel implemented framework 
agreements worth up to 687 million euros.81 

The use of framework agreements is a commonly used method in the EU. However, it may downplay 
full competition as it limits the entry of new economic operators. Nonetheless, according to the OECD 
the use of centralized purchasing is considered as: 82 

–	 A more efficient and cost saving way to perform public procurement in areas involving large volumes or 
standardized products and services.  

–	 An opportunity to advance the competence of its personnel as well as its internal communication to 
improve integrity and performance in government purchases. 

–	 An easier way to keep accountable a limited number of procurement officials in their interaction with 
the private sector, while they make the link between multiple government agencies and private sector 
actors. 

While Hansel Ltd harmonizes procurement for state governing bodies, across different governmental 
levels the authorities are responsible for their own purchasing. This is important given that, for 
example, local municipalities understand better the purchasing needs of their constituency. However, 
this decentralized approach jeopardizes integrity due to possible weak accountability, transparency 

79 PUBLIC PROCUREMENT NETWORK (2010). Comparative survey on PP systems. p. 56.
 
80 OECD (2007). Integrity in Public Procurement. Good practices from A to Z [WWW]. Available from:
 
http://www.oecd.org/development/effectiveness/38588964.pdf. [Accessed 19/06/2013]. p. 62.
 
81 HANSEL (2013). Annual report 2012 [WWW]. Available from: http://www.hansel.fi/annualreport/#/14/ [Accessed
 
18/08/2013].
 
82 OECD (2007). Integrity in Public Procurement. Good practices from A to Z [WWW]. Available from:
 
http://www.oecd.org/development/effectiveness/38588964.pdf. [Accessed 19/06/2013]. p. 62.
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and professionalism on the local level. Centralized bodies could therefore also play an important role 
in guiding local municipalities in their procurement activities. An example of this is the Finnish unit 
for centralized purchasing on the local level called KL-Kuntahankinnat Oy.83 

4.2.2 PIANOo 

The Netherlands is perceived a low corruption country. Nonetheless, also here examples can be found 
of corruption concerning public contracts. In fact, most cases in the country occur at the local and 
regional level and involve politicians and civil servants allocating public contracts in return for 
financial incentives. Various scandals relating the construction sector resulted in 2005 in the creation 
of the Dutch Public Procurement Expertise Centre called PIANOo. Being a department of the Ministry 
of Economic Affairs, PIANOo aims to increase professionalism of public procurement through 
knowledge management. The organisation targets all contracting authorities that operate under the 
EU rules on public procurement. 

The use of modern information technology represents a key factor in the activities of PIANOo. A 
public website84 summarizes all public data and jurisprudence updates. Through the organisation’s 
Internet forum (PAINOo-desk), close to 3500 procurement stakeholders from the public sector 
exchange information which is monitored by the centre´s experts. This initiative has been expanded 
to Europe through EU. Frequently asked questions85 are posted online as well a useful and 
informative toolkit86 guiding officials through the procurement process. Expert groups are active in 
discussing procurement issues relating legal and economic matters and publish position papers. This 
has given the centre a double hat, meaning as a network but also as a think tank.   

Besides enhancing professionalism in public procurement, the Dutch initiative´s additional strength is 
the networking factor allowing practitioners to have access to direct online support, which 
subsequently is shared with all. Its think tank research activities allow the organisation to pioneer and 
set common standards or initiate new debates.87 

4.2.3 CAPACI 

Around 73% of tender announcements in the EU are open procedures.88 In Italy this reaches 44%, 
which highlights a deeply rooted practice of non-competitive awarding of tenders. Such practice is 
seen to be vulnerable to corruption. Moreover, between 2000 and 2005 only 20% of public works 
were completed.89 The authorities acknowledge the problem and responded through legislation (Law 
136/2010 on Traceability of Funds in Public Procurement) but also through initiatives such as the 
project CAPACI (Creation of Automated Procedures Against Criminal Infiltration in Public Contracts). 

In the prevention and detection of corruption in public procurement the CAPACI project presented 
by the Italian Ministry of Interior to the European Commission is an innovative initiative.90 The project 
designed a model in which companies with public contracts are required to open a special bank 
account for all transactions related to the contract activities. This allows for effective monitoring of 

83 KUNTAHANKINNAT (2013). Webpage English version [WWW]. Available from: http://www.kuntahankinnat.fi/en. [Accessed 19/06/2013].
 
84 PIANOo (2013). Website [WWW]. Available from: http://www.pianoo.nl [Accessed 13/06/2013].
 
85 PIANOo (2013). Over PIANOo [WWW]. Available from: http://www.pianoo.nl/over-pianoo/online-instrumenten/metrokaarten [Accessed 

13/06/2013].
 
86 PIANOo (2013). Toolkit [WWW]. Available from: http://www.pianoo.nl/inkoopproces [Accessed 13/06/2013].
 
87 TAZELAAR, K. (2013). PIANOo, a knowledge network for Public Procurement [WWW]. Available from:
 
http://www.ippa.org/IPPC4/Proceedings/14ProcurementProfession/Paper14-6.pdf [Accessed 03/06/2013].
 
88 ECORYS, PWC, LONDON ECONOMICS, (2011). Public procurement in Europe: cost and analysis· London, United Kingdom.
 
89 GUCCIO, C, PIGNATARO, G, RIZZO, I, (2007). Efficienza delle procedure di appalto dei lavori pubblici: un'analisi empirica del caso italiano.
 
90 FRATTASI (2012) Financial monitoring: CAPACI project [WWW]. Available from:
 
http://www.europarl.europa.eu/document/activities/cont/201209/20120927ATT52431/20120927ATT52431EN.pdf [Accessed 10/06/2013].
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financial flows in the supply chain of large public contracts and counter money laundering of 
organised crime penetration. Following piloting at the national level in Italy, CAPACI is now being 
modelled on the international level. The system aims to capture data, analyse, compare and match 
outcomes and bank statements in which red flags are raised in case of suspicious movements.  

4.2.4 LOU 

With the implementation of the Swedish Public Procurement ACT (LOU) in 1992, the country became 
one of the strongest EU Member States on publicity of procurement. In 2001, Sweden improved this 
when obliging also the public publication of notices under the EU financial thresholds.  
The fundamental principles of Swedish procurement are specified in LOU and apply to all goods, 
services and works. These are:91 

 Non-discrimination 
 Equal treatment 
 Transparency 
 Proportionality 
 Mutual recognition 

The principles support EU objectives such as equal treatment, but more importantly the good 
functioning of the single market. For example, the principle of mutual recognition refers to the 
automatic authorization of diplomas and certificates issued by EU Member States. The principle of 
non-discrimination prohibits authorities from giving preference to local bidders. 

Above all, LOU is a good example of procurement legislation, which guarantees a high level of 
transparency. For example, most contracting authorities on the national, regional and local level are 
subject to the principle of access to information. While strict confidentiality is provided up until the 
awarding of the contract, after this anyone is entitled to access the procurement documents. The 
authorities have to thoroughly confirm the need for any confidentiality. Besides, bidders need to 
immediately indicate in their bid which information is confidential and should be classified.  

Further, as mentioned before, the publicity rules above and below the EU financial thresholds are the 
same. This means that a minimum level of publicity is ensured for each procurement procedure. For 
example, the simplified procedure requires that notices are digitally published for all potential 
bidders.92 

91 SWEDISH COMPETITION AUTHORITY (2012) The Swedish Public Procurement Act – an introduction. [WWW]. Available from:
 
http://www.kkv.se/upload/Filer/ENG/Publications/Public_procurement_intro.pdf [Accessed 20/06/2013].
 
92 OECD (2010). Public Procurement in EU Member States- The Regulation of Contract Below the EU Thresholds and in Areas not Covered by 

the Detailed Rules of the EU Directives [WWW]. Available from: http://www.oecd
ilibrary.org/docserver/download/5km91p7s1mxv.pdf?expires=1371724872&id=id&accname=guest&checksum=A77951DA29F9A4E2533B0
 
086ED5A6952. [Accessed 20/06/2013].
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5 STUDY AREA 3 THE WAY FORWARD 

KEY FINDINGS 

 Several vulnerabilities are identified when looking at corruption in EU funding. First of all, the 

efficiency and effectiveness of the checks and balances established in the EU funding 
mechanisms depend on the functioning and independence of the different authorities. 
Secondly, the EC´s effectiveness in controlling spending is partially dependent on the quality 
of national control. Thirdly, the EC lacks the human resources to monitor all the projects on 
the ground. 

 Harmonising legal practices of various legal systems based on a common standard is a 
concept often advocated in light of European integration. It parts from a notion that 
differences between legal systems exist and unification is not necessarily desired. Various 
studies indicate that harmonising criminal law encounters substantial opposition from 
Member States. 

 Law enforcement efforts are greatly enhanced by legal tools that allow for tackling corrupt 
officials. Illicit enrichment is such a tool, which partially addresses practical difficulties 
encountered when prosecuting corruption. 

 Confiscation is prioritised in the EU´s fight against corruption and organised crime. Various 
legal instruments aim to improve asset recovery and confiscation measures across the EU 
Member States. The implementation of these instruments has experienced difficulties 
especially concerning transposition by Member States and the lack of practical application of 
the measures. Mutual recognition of order to freeze assets has been lacking efficiency. 

5.1 EU GOOD PRACTICES 

This section will analyse which best practices can be recommended to the EU based on the 
weaknesses identified in public procurement. This will be done from an institutional and political 
perspective in order to ensure that policy recommendations are feasible. First an outline will be given 
of the EU funding mechanisms (5.1.1), followed by an overview of the impact of corruption on EU 
funds (5.1.2). After this the European legal framework (5.1.3) is described, concluding with some 
challenges facing an EU approach (5.1.4). 

5.1.1 European Union funding 

Over the period 2007-2013, the EU had 976 billion euros to spend on funds divided over areas such 
as; sustainable growth; natural resources; security, justice and citizenship; pre-accession and external 
assistance.93 Through the Structural Funds (e.g. European Regional Development Fund), more than 
one third of the EU budget is allocated. The agricultural spending constitutes another large part of 
the budget (e.g. European Agricultural Guarantee Fund (EAGF). 

A system of shared responsibility between the EC and the Member States manages the funds.94 

Regional and national authorities manage three-quarters of the funding. The priorities are established 
at the EU level.95 Further, a policy framework is drafted under which the Member States set out their 
national objectives.96 Operational Programmes (OPs) are established per region reflecting their 
specific needs. The EC approves the national objectives and OPs after negotiation with the Member 

93 EUROPEAN COMMISSION (2013). EU financial framework [WWW]. Available from:
 
http://ec.europa.eu/budget/figures/fin_fwk0713/fwk0713_en.cfm#cf07_13 [Accessed 04/06/2013].
 
94 The Community Programmes are directly managed by the EC.
 
95 For the 2007-2013 period these priorities are called the Community Strategic Guidelines. For the 2014-2020 period this will be called the
 
Common Strategic Framework.
 
96 For the 2007-2013 period these national policy frameworks are called the National Strategic Reference Framework For the 2014-2020
 
period these are called the Partnership Contracts. 
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States and based on the EU priorities. The Member States are responsible for the selecting, controlling 
and assessing of projects while the EC monitors the overall programme, makes the payments after 
expenditure is approved and verifies national control systems.  

The process of allocating funds has checks and balances built in to avoid mistakes. National 
authorities are required to thoroughly check eligibility of expenditure before submitting payment 
claims to the EC. The 2007-2013 financial framework97 included three levels of control: the Managing 
Authority, the Certifying Authority and the Audit Authority. The Management Authority monitors the 
implementation of a programme and reports back to the EC on a yearly basis. Further, the body is 
responsible for the beneficiary to follow the criteria set by the EC. The Certifying Authority controls 
the expenditure of the beneficiary and after approval sends a payment claim to the EC. The Audit 
Authority controls both authorities on control and other deficiencies and makes recommendations 
for improvement. The EC finally supervises the effectiveness of the national control mechanisms. It 
also audits Member States and does random project control.  

Several vulnerabilities are identified when looking at corruption in EU funding. First of all, the 
efficiency and effectiveness of the checks and balances established in this process depend on the 
functioning and independence of the different authorities. For example, in case that Member States 
incorporate all three authorities under one ministry, independency might be jeopardised. Secondly, 
the EC has limited control over the individual project implementation, as this is the responsibility of 
the Member States. In other words, the EC´s effectiveness in controlling spending is partially 
dependent on the quality of national control. Thirdly, the EC lacks the human resources to monitor all 
the projects on the ground.  

5.1.2 The impact of corruption on the EU 

European Commissioner for Home Affairs, Cecilia Malmström, stated in March 2013 that throughout 
the 27 EU Member States an estimated 120 billion euros is lost to corruption. According to 
Malmström this amounts to 20 to 25 per cent of the value of public contracts.98 Regarding corruption 
affecting EU funding or its institutions, OLAF and the European Court of Auditors are seen to be the 
principle institutions addressing the problem. 

Data from OLAF´s activities in 2011 show that the EU anti-fraud office received 1046 information 
items related to fraud from private and public sources.99 In 2012, the incoming information increased 
from 1046 to 1264 items.100 An increase was seen coming from private stakeholders in 2011 and 2012 
due to the use of the Internet-based Fraud Notification (NFS). A decrease has been observed coming 
from public sources in 2011 but this increased again in 2012. From the public-sector sources, the 
majority came from EU institutions and bodies. Two thirds of the information relates to the EU budget 
expenditure, primarily the structural funds. Other areas of information received were regarding EU 
staff, custom fraud and tobacco smuggling. 

In 2012, OLAF opened 718 cases and closed 465. Most cases related to the Structural Funds followed 
by external aid and EU staff related cases. The recommendations made based on the investigations 
were primarily financial followed by judicial, disciplinary and administrative. OLAF recommended a 
total of 284 million euros for recovery of which around 100 million related to the Structural and 

97 EUROPEAN COMMISSION (2013). Financial Programming and Budget [WWW]. Available from: http://ec.europa.eu/budget/index_en.cfm
 
[Accessed 10/06/2013]
 
98 EUROPA (2013). Fighting Corruption: from intentions to results. Press reléase [WWW]. Available from: http://europa.eu/rapid/press
release_SPEECH-13-187_en.htm [Accessed 10/09/2013].
 
99 OLAF (2011). Summary of OLAF’s achievements in 2011 and examples of our cases [WWW]. Available from:
 
http://ec.europa.eu/anti_fraud/documents/reports-olaf/2011/ar_summary_en.pdf [Accessed 12/04/2013].
 
100 OLAF (2012). The summary of OLAF´s achievements in 2011 and examples of our cases [WWW]. Available from:
 
http://ec.europa.eu/anti_fraud/documents/reports-olaf/2012/olaf_report_2012_en.pdf [Accessed 09/06/2013].
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Agricultural funds. An amount of 94,5 million euros was recovered in 2012 as a result of 
investigations. 

Eurojust reports that corruption was observed in 30 cases registered at the organisation in 2012 and 
27 cases as crimes against the financial interests of the EU.101 Several corruption cases handled by the 
organisation concerned public procurement involving EU funds or tender procedures. 

5.1.3 Legal framework to fight corruption 

Article 325 TFEU102 deals with combatting fraud in which it states that the EU and its Member States 
shall ‘counter fraud and any other illegal activities affecting the financial interests of the Union’. 
Member States are under this article obliged to ‘take the same measures to counter fraud affecting 
the financial interests of the Union as they take to counter fraud affecting their own financial 
interests’. Finally, the article refers to the Member States coordinating their ‘action aimed at 
protecting the financial interest of the Union against fraud’. In other words, the competence to fight 
corruption largely lies with the Member States. Nonetheless, the EU can facilitate administrative 
collaboration between countries in order to increase the fight against cross-border crime. 

For example, Article 83.1 TFEU states that: 

‘The European Parliament and the Council may, by means of directives adopted in accordance 
with the ordinary legislative procedure, establish minimum rules concerning the definition of 
criminal offences and sanctions in the areas of particularly serious crime with a cross-border 
dimension resulting from the nature or impact of such offences or from a special need to combat 
them. 

These areas of crime are the following: terrorism, trafficking in human beings and sexual 
exploitation of women and children, illicit drug trafficking, illicit arms trafficking, money 
laundering, corruption, counterfeiting of means of payment, computer crime and organised 
crime.’ 

Moreover, Article 85 TFEU refers to the activities of Eurojust. It states that Eurojust´s task may include 
the initiation, coordination and prosecution of ‘criminal investigations, as well as proposing the 
initiation of prosecutions conducted by competent national authorities, particularly those relating to 
offences against the financial interests of the Union’. 

Article 86.1 TFEU states that in order to combat crimes affecting the financial interests of the Union, 
the Council may ’establish a European Public Prosecutor´s Office from Eurojust’. Paragraph 2 states 
that such an office ‘shall  be responsible for investigating, prosecuting and bringing to judgement, 
where appropriate in liaison with Europol, the perpetrators of, and accomplices in, offences against 
the Union´s financial interests’.  

A communication from the EC on a comprehensive EU policy against corrupting (COM(2003)317) sets 
out the principles of a future anti-corruption policy. This includes various important elements relevant 
for fighting corruption in public procurement such as: 

101 EUROJUST (2013) Annual Report 2012 [WWW]. Available from: 
http://eurojust.europa.eu/doclibrary/corporate/eurojust%20Annual%20Reports/Annual%20Report%202012/Annual-Report-2012-EN.pdf 
[Accessed 10/06/2013].
 
102 EUROLEX (2008). Treaty of the functioning of the European Union [WWW]. Available from:
 
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:115:0047:0199:en:PDF [Accessed 28/05/2013].
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 ‘EU Member States should develop and improve investigative tools and allocate more 
specialised staff to the fight against corruption’ 

 ‘Member States and EU institutions and bodies should redouble their efforts to combat 
corruption damaging the financial interests of the European Community’ 

 ‘Common integrity standards should be established for public administrations across the EU’ 
 ‘The efforts of the private sector to raise integrity and corporate responsibility should be 

supported’ 

Further, important in fighting corruption is Directive 2001/97/EC on prevention of the use of the 
financial system for the purpose of money laundering. This Directive classifies corruption, as well as 
fraud affecting the financial interests of the EU, as a serious crime. 

5.1.4 EU challenges in fighting political corruption 

According to the EC, Member States report that every year around 500 million euros in EU 
expenditure and revenue is lost due to possible fraud.103 The rate of successful prosecution 
concerning offences against the EU budget varies per Member State and is on average 42.3%.104 Apart 
from suppression of corruption affecting EU funds, measures of prevention are also important. Based 
on various corruption scandals in public procurement in 2011 and 2012, OLAF recommends: 

 The Member States to be ‘rigorous in their examination and understanding of supporting 
documentation whose purpose is to demonstrate a proven and eligible record in a particular 
sector’.105 This way the best value for money can be obtained. 

 Setting up databases of experienced experts in projects financed by EU funds 
 Compulsory financial sanctions in case of corruption 
 Decreasing the ways to falsify documentation, especially invoices  
 Speeding up efforts of project inspection 

Further, the EU´s Anti-Fraud Office calls for more collaboration with the investigative, administrative 
and judicial partners responsible for preventing corruption in EU funding. This intensified 
collaboration could be done by support on the ground when investigating but also through the 
exchange of information and expertise.106 An important initiative that facilitates this collaboration is 
the Advisory Committee for the Coordination of Fraud Prevention (COCOLAF) consisting of 
authorities from Member States relevant for fighting corruption and the work of OLAF. 

The EC´s Anti-Fraud Strategy (CAFS), supported by OLAF, highlights various priorities such as 
‘adequate anti-fraud provisions in Commission proposals on spending programmes under the new 
multiannual financial framework’ and the ‘revision of the public procurement rules in order to 
simplify requirements and reduce the risks of procurement fraud in the Member States`.107 

As mentioned in the previous section, the possibility through the TFEU to establish a European Public 
Prosecutor´s Office could be an effective tool to combat corruption affecting EU financial interests. On 

103 EUROPA (2013) Protecting taxpayers’ money against fraud: Commission proposes European Public Prosecutor's Office and reinforces 

OLAF procedural guarantees [WWW]. Available from: http://europa.eu/rapid/press-release_IP-13-709_en.htm [Accessed 18/07/2013].
 
104 OLAF (2011) The Olaf Report 2011: Twelfth operational report of the European Anti-fraud Office, 1 January to 31 December 2011, Table 6, 

page 22.
 
105 OLAF (2011). Summary of OLAF’s achievements in 2011 and examples of our cases [WWW]. Available from:
 
http://ec.europa.eu/anti_fraud/documents/reports-olaf/2011/ar_summary_en.pdf [Accessed 12/04/2013]. p. 12.
 
106 OLAF (2013) Annual Report 2012 [WWW]. Available from: 

http://eurojust.europa.eu/doclibrary/corporate/eurojust%20Annual%20Reports/Annual%20Report%202012/Annual-Report-2012-EN.pdf 
[Accessed 10/06/2013].
 
107 OLAF (2013). Anti-fraud policy [WWW]. Available from: http://ec.europa.eu/anti_fraud/policy/preventing-fraud/index_en.htm [Accessed
 
09/06/2013].
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July 17th 2013, the EC proposed the creation of the body.108 Parallel to this, the EC proposed a reform 
of Eurojust and presented a Communication on the governance of OLAF. 

A decentralised structure of the European Public Prosecutor´s Office is foreseen to allow for 
integration in national judicial systems. Delegated prosecutors carry out the investigations and 
prosecution in the Member States, using the national staff and applying national law. This structure 
aims to improve the rate of successful prosecution concerning offences against the EU budget. 
However, its efficiency might be affected by the differences in national criminal law systems. The 
choice for an Office coordinating its efforts with national judiciaries means that unification of criminal 
law codes is perhaps too ambitious. Nonetheless, harmonisation will be needed in order to address 
cross-border crimes, especially if the Office´s scope would increase over time to other areas of serious 
crime. 

Harmonising legal practices of various legal systems based on a common standard is a concept often 
advocated in light of European integration. It parts from a notion that differences between legal 
systems exist and unification is not necessarily desired. Various studies indicate that harmonising 
criminal law encounters substantial opposition from Member States.109 Mutual recognition is 
complementary to harmonisation, which is regularly addressed when fighting cross-border crime. For 
example, investigative tools such as joint-investigation teams, wire-tapping or infiltration are used 
differently in Member States and are based on different legal standards. Nonetheless, it is important 
that evidence gathered through legal investigative means in one Member State are recognised by 
others. 

Harmonising illicit enrichment 

The UNCAC urges countries to adopt legislative measures necessary ‘to establish as a criminal 
offence, when committed intentionally, illicit enrichment, that is, a significant increase in the assets of 
a public official that he or she cannot reasonably explain in relation to his or her lawful income’. As 
mentioned in this report, the challenge posed in fighting corruption is its secretive nature, which 
makes the crimes difficult to prove. Often the only evidence is the exchange of money between the 
‘corruptor’ and the ‘corrupted’. In order to prosecute it means that the prosecution needs to prove 
that the enrichment was illicit. In other words, the accused needs to demonstrate that the income 
received originated from legitimate sources. The challenge this method poses is the fact that the 
burden of proof is reversed which affects the principle of the presumption of innocence. The latter is 
a common principle of legal systems in Member States, hence the reluctance to harmonise penal 
laws. 

However, the rationale behind adopting legislative measures to fight illicit enrichment originates 
from the damage caused by political corruption, especially with a view on public trust. Law 
enforcement efforts are greatly enhanced by legal tools that allow for tackling corrupt officials. Illicit 
enrichment is such a tool, which partially addresses practical difficulties encountered when 
prosecuting corruption. While criminalising illicit enrichment poses challenges, it is up to Member 
States to decide whether the risk of impunity of corruption outweighs partially reversing the burden 
of proof. 

108 EUROPA (2013) Protecting taxpayers’ money against fraud: Commission proposes European Public Prosecutor's Office and reinforces 
OLAF procedural guarantees [WWW]. Available from: http://europa.eu/rapid/press-release_IP-13-709_en.htm [Accessed 18/07/2013]. 
109 KLIP, A., WILT VAN DER, H. (2002) Harmonisation and harmonising measures in criminal law [WWW]. Available from: 
http://www.knaw.nl/Content/Internet_KNAW/publicaties/pdf/20021103.pdf [Accessed 16/07/2013]. 
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Confiscation and asset recovery 

Closely related to criminalising illicit enrichment is the possibility to confiscate and recover illicitly 
obtained assets. While not all corrupt acts are financial profit driven, it is widely recognised that this is 
a determining cause for such behaviour. Also, as mentioned above, the money exchanged is often 
the only visible proof of the corrupt act. Confiscating ill-gotten wealth is not only an effective 
deterrent; it also has positive effects on public perception. 

Confiscation is prioritised in the EU´s fight against corruption and organised crime. Various legal 
instruments aim to improve asset recovery and confiscation measures across the EU Member States. 
The implementation of these instruments has experienced difficulties especially concerning 
transposition by Member States and the lack of practical application of the measures. Mutual 
recognition of order to freeze assets has been lacking efficiency.110 The Stockholm Programme states 
that the cooperation between the Asset Recovery Offices (AROs) should also be improved. 

Council Decision 2007/845/JHA of December 6th 2007 requires Member States to set up national 
asset recovery offices.111 Since then, efforts have been made to cooperate and coordinate exchange 
of information between AROs.  An example is the Camden Assets Recovery Inter-Agency Network 
(CARIN), which functions as a platform for experts and practitioners to exchange knowledge and best 
practices on the ‘techniques for cross-border identification, freezing, seizure and confiscations of 
illicitly acquired assets’. 

The Council Decision requires Member States to exchange information on a voluntary basis or on 
request. According to the EC, the Member States do not experience significant difficulties in this 
exchange. However a principle weakness in the structure is the fact that the AROs use different 
channels to request information. Apart from requesting information to other AROs, they use channels 
such as CARIN, Interpol liaison officers, Europol, the liaison officers network of national law 
enforcement agencies, national financial intelligence units, etc. Most of them maintain statistics on 
the requests however the categories and indicators used differ. This impedes effective monitoring or 
the availability of comparable data and therefore a more systemised structure of data collection 
would be desired. For the purpose of fighting corruption in public procurement it is important to 
monitor the requests for information on these particular cases. Another difficulty concerning the 
exchange of information is the quality of delivered information. Other challenges for the AROs 
concern the lack of human resources, lack of access to information on the national level (and in 
particular access to financial information), weak channels for delivering secure information as well as 
insufficient training for officials.112 

110 MITCHELL, G. (2012) Asset confiscation as an instrument to deprive criminal organisations of the proceeds of their activities [WWW].
 
Available from: http://www.europarl.europa.eu/document/activities/cont/201210/20121016ATT53712/20121016ATT53712EN.pdf
 
[Accessed 16/07/2013].
 
111 EUROPEAN COMMISSION (2007). Council Decision 2007/845/JHA [WWW]. Available from: http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:332:0103:0105:EN:PDF [Accessed 10/09/2013].
 
112 EUROPEAN COMMISSION (2011). Report from the  Commission to the European Parliament and to the Council based on Article 8 of the 

Council Decision 2007/845/JHA of 6 December 2007 concerning cooperation between Asset Recovery Offices of the Member States in the 

field of tracing and identification of procedes from, or other property related to crime [WWW]. Available from:
 
http://ec.europa.eu/dgs/home-affairs/news/intro/docs/1_en_act_part1_v8.pdf [Accessed 10/09/2013].
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5.2 POLICY RECOMMENDATIONS 

Deterrents of corruption can be legal or normative.113 The prior refers to ‘autonomous, accountable 
and effective judiciary able to enforce legislation, as well as a body of effective and comprehensive 
laws covering conflict of interest and enforcing a clear public-private separation’. The latter refers to 
standard-setting, which ‘implies that existing societal norms endorse public integrity and 
government impartiality, and permanently and effectively monitor deviations from that norm 
through public opinion, media, civil society, and a critical electorate’. 
From a legal perspective, the EU´s Public Procurement Directives are the most important tools in 
guaranteeing adequate levels of transparency. Corruption deterrents relating accountability and 
professionalism rely stronger on the Member States. Therefore the EU could play in these areas a 
more normative or standard-setting role. Based on this, the following policy recommendations are 
made: 

1.	 Harmonise the criminal policy on public procurement at the EU level. 

Relying on police and criminal investigations and sanctions, as the main or only means to 
suppress political corruption, is not efficient. In addition, it has been so far quite impossible to 
reach EU level agreements on a common regulation on corruption within the penal law 
scope. The idea of harmonisation seems to encounter adamant resistance by some Member 
States. As a result, criminal justice is one of the least harmonised areas in the Union. However, 
the criminalisation of political corruption is necessary if European democracies are to be 
strengthened. Of utmost importance is the criminalisation of the illicit enrichment by public 
officials in a harmonised way throughout the EU Member States. 

EU public procurement directives are aimed at promoting competition, internally and cross- 
border, as a means to develop the internal market. The logic of the enforcement of the 
internal market is broken if there is no harmonisation on public procurement enforcement 
through penal means. In addition, this harmonisation would facilitate the establishment of 
the European Public Prosecutor of article 86 of the TFEU and make its work more effective. 

2.	 In the short run, promote channelling the suppression of corruption through existing EU 
agencies such as OLAF, Europol, Eurojust and the European Court of Auditors. Increase their 
resources, as needed, and improve their capacities. 

3.	 Promote a policy of seizure of proceedings of procurement crimes, which is cost-effective. 

4.	 Promote a single, unified classification of irregularities concerning public procurement 
among Member States. 

5.	 Promote a single methodology on data collection on irregularities in public procurement to 
be used by all Member States, with an eye to facilitating comparison and cross-border 
cooperation. 

6.	 Identify the public procurement sectors in which corruption reduction would be more 
effective through a range of social and economic policies as well as those sectors where 
enforcement through criminal law is likely to be more effective. 

7.	 Develop a conflict of interest policy on public procurement, which is specifically addressed to 
politicians and officials throughout all Member States and EU institutions. 

8.	 It is at the procurement needs assessment stage (pre-bidding phase) where most risks of 
political corruption lie, especially in large procurement projects. Introduce reinforced 
transparency constraints at this stage. 

113 MUNGIU-PIPPIDI, A. (2013). The good, the bad and the ugly: Controlling corruption in the European Union [WWW]. 
Available from: http://www.againstcorruption.eu/wp-content/uploads/2013/03/ANTICORRP-Policy-Paper-on-Lessons-Learntfinal.pdf 
[Accessed 02/06/2013]. p. 28. 
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9.	 Strengthen accountability at the post-bidding phase and promote the enhancement of the 
internal audit function in ministries and public organisations of Member States and the 
empowerment of internal auditors to carry out fraud and corruption risk analyses. 

10. While increasing transparency in the whole procurement cycle, including in the pre-bidding, 
bidding and post-bidding phases and in below-threshold procurement, establish trade-offs 
between transparency and the risk of cartelisation of a given market. Experience in many 
Member States suggests that fraud and corruption risks are especially uncontrolled in 
procurement within sectors such as health care, energy and defence. 

11. Policies	 on simplification of administrative  procedures should be permanent in Member 
States and EU institutions. In the public procurement field this policy should be geared 
towards reducing informality in decision-making in order to retain important information in 
public registries (to reduce transaction costs) while at the same time cutting red tape. The use 
of electronic systems should be widespread in pubic registries and in public procurement. 

12. The professionalisation of public procurement officials is crucial as procurement should not 
only be an administrative function, but also play a strategic governance role. The shift from 
considering procurement as an administrative activity guided only by the goal of achieving 
value for money towards a more strategic role of achieving complementary policy objectives 
(e.g. environment or innovation) needs to be carefully monitored and professionally 
controlled, as these policy objectives introduce subjective judgements at the discretion of 
procurement officials. 

13. The monitoring of the contract execution should be strengthened and professionalised. The 
use of electronic systems is recommended. 

14. Strong accountability mechanisms and control systems help reduce corruption. National 
parliaments should be encouraged to perform a more active and effective controlling 
function of procurement-related political decisions, especially in areas such as large 
infrastructure and defence investments. 

15. There is need for the creation and development in Member States of reliable mechanisms for 
the involvement of the civil society in the control of corruption in procurement such as 
complaints and whistle-blower management and protection structures. 

16. The EU, in addition to its treaty responsibilities in legislating on public procurement, could 
also adopt standard-setting roles (soft-regulation) in those areas of public procurement, 
which remain under the exclusive responsibility of Member States. 
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